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DECLARATION OF CONDOMINIUM 

FOR 

MILL CREEK, A CONDOMINIUM 

THIS DECLARATION is made as of ~ehn/a y'\ ;( ! ,19~, by DGI 
Associates II, a North Carolina llmlted par nership whose sole general 
partners are John W. Morgan, a natural person, and The Development Group, 
Inc., a South Carolina corporation, 2008 Lincoln Street, Columbia, South 
Carolina 29202 (the "Declarant," as hereinafter defined). 

Declarant is the owner of a tract of land and all improvements thereon 
in Orange County, North Carolina, and is creating an expandable condominium 
under the provisions of Chapter 47A of the North Carolina General Statutes, 
entitled the Unit Ownership Act. Ten (10) residential dwelling units have 
been built on a portion of the land called the Submitted Property, which is 
being submitted to the Unit Ownership Act at this time by this Declaration. 
The remainder of the land, called the Additional Property, is not being 
made a part of the Submitted Property at this time, but Declarant has the 
right to expand the Condominium by adding all or part of the Additional 
Property in the future. 

NOW, THEREFORE, Declarant hereby makes this Declaration for the pur
poses and subject to all the terms and provisions hereinafter set forth. 

ARTICLE 1 

DEFINITIONS 

1.1 Definitions. The terms defined in Section 47A-3 of the Act shall 
be deemed to have the meanings therein specified whenever they appear in 
the Condominium Instruments unless the context otherwise requires and 
except to the extent, if any, that such definitions are changed below. In 
addition, the other terms defined below shall be deemed to have the 
meanings specified whenever they appear in the Condominium Instruments 
unless the context otherwise requires. These definitions shall apply
whether or not the defined terms are capitalized. 

"Act" means the Unit Ownership Act, which is Chapter 47A of the North 
Carolina General Statutes, as amended. 

"Additional Property" means the property described in Exhibit Band 
shown on the Plat, together with all improvements thereon and all rights 
and easements appurtenant thereto, which may be added to the Condominium in 
accordance with the provisions of this Declaration and the Act. At such 
time as any part of the Additional Property is added to the Condominium, 
such part shall thereafter be included in the Submitted Property. 

"Articles of Incorporation" means the articles of incorporation of the 
Associ-ation, as amended from time to time, a copy of the initial Articles 
of Incorporation being attached hereto as Exhibit D. 
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"Assessment" means the share of the Common Expenses from time to time 
assessed against a Condominium Unit and its Owner by the Association in the 
manner herein provided. 

"Association" means Mill Creek Condominium Association, Inc., a North 
Carolina nonprofit corporation, formed for the purpose of exercising the 
powers of the Association under the Act and the Condominium Instruments. 

"Board of Directors" or "Board" means the board of directors of the 
Association, which is the governing body of the Association. 

"Bylaws" means the bylaws of the Association, as amended from time to 
time, a copy of the initial Bylaws being attached hereto as Exhibit E. 

"Common Areas and Facilities" means all portions of the Condominium 
other than the Units. 

"Common Expenses ll means all sums lawfully assessed against the Unit 
Owners by the Association; expenses of administration, maintenance, repair 
or replacement of the Common Areas and Facilities (including Limited Cornman 
Areas and Facilities); expenses agreed upon as Common Expenses by the 
Association; expenses declared Common Expenses by the provisions of the 
Act, this Declaration or t~e Bylaws; and, insurance premiums. 

"Condominiumll means the Submitted Property, as it may exist from time 
to time, submitted to the provisions of the Act by the Condominium 
Instruments. 

"Condominium Instruments" means this Declaration, the Articles of 
Incorporation, the Bylaws, the Plat and the Plans, including any and all 
exhibits, schedules, certifications and amendments thereof, as they may 
exist from time to time, made and recorded pursuant to the Act. 

IICondominium Unitll means a Unit together with the undivided interest in 
the Common Areas and Facilities appertaining to that Unit. 

IIDeclarant li means initially DGI Associates II, a North Carolina 
limited partnership whose sale general partners are John W. Morgan, a 
natural person, and The Development Group, Inc., a South Carolina cor
poration, which ;s the fee simple owner of the Submitted Property and has 
executed this Declaration. 

"Declaration" means this Declaration as amended from time to time. 

"Director ll means a member of the Board of Directors. 

"Expandable Condominium" means a condominium to which additional pro
perty may be added and made subject to the Act and this Declaration, and 
this Condominium is an Expandable Condominium. 
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"First Mortgagee" means the holder of a first-in-priority Mortgage. 

"Foreclosure" includes, without limitation, the judicial foreclosure of 
a Mortgage or the exercise of a power of sale contained in any Mortgage. 

"Unit Designation" means one or more numbers and/or letters that iden
tify each Unit, as set forth in the Schedule of Unit Information, and as 
shown on the Plat and the Plans. 

"Institutional Mortgagee" means one or more convnercial or savings 
banks, savings and loan associations, trust companies, credit unions, 
industrial loan associations, insurance companies, pension funds, or busi
ness trusts including, but not limited to, real estate investment trusts, 
any other lender regularly engaged in financing the purchase, construction, 
or improvement of real estate, or any assignee of loans made by such a 
lender, or any combination of any of the foregoing entities. 

"Lease" means any lease, usufruct, tenancy, sublease, rental contract 
or other occupancy agreement whether oral or written. 

"Limited Common Areas and Facilities" means a portion of the Corrmon 
Areas and Facilities reserved for the exclusive use of one or more, but 
less than all, of the Units. 

"Majorityll means more than fifty (50%) percent in any context, unless a 
different percentage is expressly required. 

IIMortgage ll means a mortgage, deed to secure debt, deed of trust, 
security agreement or other instrument conveying a lien upon or security 
title to a Condominium Unit as security for a debt or for the performance 
of an obligation. 

"Mortgagee" means the holder, guarantor, insurer of a Mortgage or a 
beneficiary under a Deed of Trust. 

1I0ccupantll means any person, including, without limitation, any guest, 
invitee, tenant, lessee or family member of an Owner, occupying or other
wise using or visiting in a Unit. 

"Officerll means an officer of the Association. 

"Ownerll has the same mean i ng as Un it Owner. 

"Person ll means a natural person, corporation, partnership, association, 
trust or other legal entity, or any combination thereof. 

"Plans" means the plans for the Condominium which are certified and 
filed for record as indicated on the cover page hereof, as amended and cer
tified from time to time, with the initial Plans being attached hereto as 
Exh i bit G. 
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"Plat" means the plat of survey for the Condominium which is certified 
and recorded as indicated on the cover page hereof, as amended and cer
tified from time to time, with the initial Plat being attached hereto as 
Exh i bit F. 

"Record" or "file for record" means fil ing for record in the Office of 
the Register of Deeds, Orange County, North Carolina. 

"Schedule of Unit Information" means the schedule attached hereto as 
Exhibit C, which schedule shows for each Condominium Unit its Identifying 
Number, Size and undivided interest in the Common Areas and Facilities, 
number of Votes in the Association, and share of liability for Corrrnon 
Expenses. 

"Size" means the number of square feet of heated, enclosed floor space 
in a Unit as computed by reference to the Plat and Plans and rounded off to 
a whole number. Decks, patios and porches (except enclosed and heated sun
porches) are not included. Lofts are included. Enclosed and heated stair
ways are counted, but only on one level. 

"Submi tted Property" means the property 1awfu lly submitted to the pro
visions of the Act and the Condominium Instruments from time to time by the 
recordation of Condominium Instruments in accordance with the Act. The 
original Submitted Property, before the addition of any part of the 
Additional Property, is the land described in Exhibit A and shown on the 
Plat, together with all improvements thereon and all rights and easements 
appurtenant thereto. This term shall include any portion of the Additional 
Property that has been lawfully added to the Condominium, from and after 
the date that such portion is added. 

"Unit" means a portion of the Condominium intended for independent 
ownership and use, as more fully set forth and shown in the Condominium 

Act.- ih"e Submitted 

Instruments and the Act. 

"Unit Owner" has the same meaning as Owner and 
sons, including the Declarant, who own a Condominium Unit. 
not include a Mortgagee in his capacity as such. 

means one or 
This 

more per
term does 

"Vote" means 
Condominium Unit. 

the vote in the Associ ation appertaining to each 

ARTICLE 2 

CREATION OF THE CONDOMINIUM 

2.1 Submission to the Act. Declarant hereby submits the Submitted 
Property to the Property and every interest therei n 
shall, after the recording of this Declaration, be owned, held, trans
ferred, sold, conveyed, used, leased, occupied, mortgaged and deeded in 
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trust subject to the Act and the Condominium Instruments. Every person 
acquiring or having any interest in the Submitted Property, by acceptance 
of a deed or other instrument of any kind, whether or not such deed or 
other instrument is signed by such person or otherwise agreed to in 
writing, shall take such interest subject to the Act and to the Condominium 
Instruments and shall be deemed to have agreed to the same. 

2.2 Name and Location. The name of the Condominium is "Mill Creek, A 
Condominium. 1I The Condominium is located in Chapel Hill Township, Orange 
County, North Carolina. 

2.3 Governing Provisions. The Condominium, the Association and each 
Unit Owner shall be governed by the Act, the Condominium Instruments and 
any rules and regulations adopted by the Association pursuant to the 
Condominium Instruments. 

ARTICLE 3 

DESCRIPTION OF THE CONDOMINIUM 

3.1 Submitted Property. The Submitted Property is described on 
Exhibit A and shown on the Plat, and it includes all improvements thereon 
and all rights and easements appurtenant thereto. The improvements include 
one (1) four story building, containing a total of ten (10) Units, a por
tion of the road, parking areas, dumpster area, utilities and landscaping. 
The Condominium is an Expandable Condominium, with Declarant having 
reserved the right to expand the Condominium by adding all or part of the 
Additional Property. At such time as all or any part of the Additional 
Property is lawfully added to the Condominium, the portion so added shall 
be included in the Submitted Property. 

3.2 Additional Property. The Additional Property is described on 
Exhibit B and shown on the Plat, and it includes all improvements now or 
hereafter located thereon and all rights and easements appurtenant thereto. 
It has n9 completed buildings at this time. The Additional Property is not 
a part of the Submitted Property as of the recording of this Declaration. 
However, from and after the date that all or any part of the Additional 
Property is lawfully added to the Condominium, the portion so added shall 
be included in the Submitted Property. Additional provisions governing 
expansion of the Condominium are set forth in Section 3.7 below. 

3.3 Condominium Units. The Condominium contains initially ten (10) 
Condominium Units, the Identifying Numbers of which are set out on the 
Schedule of Unit Information and are shown in the Plat and Plans. Each 
Condominium Unit consists of the Unit together with its undivided interest 
in the COl11T1on Areas and Facilities. Each Condominium Unit includes a 
kitchen, living-dining room combination and utility room with additions 
thereto depending on the particular model type included, as follows: Type 
I model-a townhouse style Unit with two bedrooms located on the upper floor 
and two bathrooms; Type I model reversed-which means that such model is a 
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reversed mirror image of that shown on Exhibit G hereto for a Type I model; 
Type II model-a townhouse style Unit with two bedrooms located on the lower 
floor and two bathrooms; and, Type II model reversed-which means that such 
mode 1 is a reversed mi rror image of that shown on Exh i b it G hereto for a 
Type I I model. Certa i n of such models have a bay wi ndow as set forth on 
Exhibit C hereto and shown on Exhibit G hereto. The Schedule of Unit 
Information sets forth for each Condominium Unit its Identifying Number, 
Size, model type, and undivided interest in the Coomon Areas and 
Facilities, Votes in the Association, and share of liability for Common 
Expenses. The building containing the Units will be situated upon concrete 
slab on grade with the first story containing steel studs, with brick 
exterior and the top three (3) stories containing wood studs with an 
exterior covering of cedar lap siding, while the roof finish will be 
asphalt shingles. Each Condominium Unit shall constitute for all purposes 
a separate parcel of real property which may be owned in fee simple and 
which, subject to the provisions of the Act and the Condominium 
Instruments, may be conveyed and encumbered 1 ike any other property. The 
undivided interest in the Coomon Areas and Facilities for each Condominium 
Unit shall not be altered except as expressly provided by the Act and this 
Declaration. Such undivided interest shall not be separated from the Unit 
to wh i ch it appertains and shall be deemed to be conveyed or encumbered 
with the Unit even though such interest is not expressly mentioned or 
described in the conveyance or other instrument. Each Unit Owner shall 
automatically be a member of the Association, which membership shall con
tinue during the period of ownership of the Condominium Unit by such Unit 
Owner. 

3.4 Unit Boundaries. Each Unit shall include all the space within the 
boundarie'Sthereof. The perimetrical or vertical boundaries of each Unit 
are the vertical planes of the interior surfaces of the wood framing of the 
walls of the Unit, whether such walls are exterior walls or walls 
separating the Unit from other Units or the Common Areas and Facilities, 
and the vertical pl anes of the exterior surfaces of windows and entry 
doors, including sl iding glass doors. The perimetrical Unit boundaries 
include the sheet rock on the Unit side of the walls, with the framing 
being a part of the Coomon Areas and Facilities, and they are extended to 
their intersections with each other and the upper and lower horizontal 
boundaries of the Unit. The lower horizontal boundary of each Unit is the 
plane of the upper surface of the concrete sub-floor of that Un it or the 
upper surface of the plywood sub-floor, as may be applicable, and the upper 
horizontal boundary of each Unit is the lower surface of the ceiling joists 
of the Unit, with such sub-floor and framing being a part of the Common 
Areas and Facilities. The upper and lower boundaries of each Unit include 
the wood, dry-wall, plaster or other material forming the ceiling or floor, 
as may be applicable, on the Unit side of such concrete sub-floor or 
framing, as the case may be, and extend to their intersections with the 
perimetrical boundaries of the Units. Window screens and all fixtures, 
equip~ent and appliances located within the boundaries of each Unit, 
including, without limitation, portions of the heating and air-conditioning 
system and the hot water heater are deemed to be a part of each Unit. The 



7 BOD~ 558 P~GE '492 

balcony, porch, patio or deck and the roof thereof, if any, serving a Unit 
but located outs i de the boundar ies thereof are Limited COlTInon Areas and 
Facilities. If any chutes, flues, ducts, conduits, wires, pipes or any
other apparatus lies partially within and partially outside of the 
designated boundaries of a Unit, any portions thereof which serve only that 
Unit shall be deemed a Limited COlTInon Area and Facility of that Unit, while 
any portions thereof which serve more than one Unit or any portion of the 
COlTInon Areas and Facilities shall be deemed a part of the COlTInon Areas and 
Facilities. Further, any fan coil unit mounted above the ceiling of a Unit 
and the air-conditioning/heating unit located outside the Unit but serving 
that Unit only shall be deemed to be a part of that Unit. In interpreting 
the Plans, the existing physical boundaries of a Unit as originally 
constructed or of a Unit reconstructed in substantial accordance with the 
original Plans thereof shall be conclusively presumed to be its boundaries 
rather than the metes and bounds expressed in any Plat or Plans, regardless 
of settling or lateral movement of the building and regardless of minor 
variance between the boundaries shown on the Plans or in a deed and those 
of the Un i t. 

3.5 Common Areas and Facilities. The Common Areas and Facilities con
sist of all portions o~he Condominium other than Units. Certain portions 
of the Common Areas and Facilities are Limited Common Areas and Facilities, 
as set out in Section 3.6. 

3.6 Limited Common Areas and Facilities. The Limited COlTInon Areas and 
Facil ities are those portions Of the Common Areas and Facil ities which are 
reserved for the exclusive use of those persons who are entitled to the use 
of one or more (but less than all) of the Units. Limited Comnon Areas and 
Facilities are not separate and apart from the Common Areas and Facilities 
in general, but are limited only with respect to the exclusive use thereof 
by the Unit or Units to which they are assigned. Limited COlTInon Areas and 
Facilities are assigned as follows and not otherwise: 

3.6.1 The patio, terrace, balcony, deck, porch or steps, together 
with any enclosure therefor, which is appurtenant to each Unit having any 
of the foregoing, shall be a Limited Common Area and Facility assigned to 
the Unit having direct access thereto. Any part which separates one patio, 
terrace, balcony, deck, porch or steps from those of another Unit shall be 
a Limited COlTlllon Area and Facil ity assigned to both of the Units. If a 
walkway, steps or other means of access to the door of a Unit is designed 
to serve one or more (but less than all) of the Units, then it shall be a 
Limited Common Area and Facil ity appurtenant to the Unit or Units so 
served. 

3.6.2 All portions of the Common Areas and Facil ities on which 
there is located any portion of the heating and air-conditioning system 
exclusively serving a particular Unit or Units shall be a Limited Common 
Area and Facility assigned to that Unit or Units. 

3.7 Expansion of the Condominium. Declarant reserves the option to 
expand the Condominium by adding to the Condominium all or any part of the 
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Additional Property on one or more occasions. There are no limitations on 
this option, and the consent of any Unit Owners or Mortgagees shall not be 
required. Except for zoning and other governmental requirements, there are 
no limitations as to the location of improvements on the Additional 
Property. The Additional Property may be added as a whole at one time or 
in one or more portions at different times. The boundaries of the portions 
which may be added are not fixed hereby, and no limitations are imposed on 
how they shall be fixed. This option shall expire seven (7) years from the 
date of recording this Declaration. The maximum number of Units that may 
be created on the Additional Property and added to the Condominium is one 
hundred fifty (150). The max imum number of Un its on the added porti ons of 
the Additional Property shall not exceed an average of sixteen (16) Units 
per acre (although the Condominium as a whole shall have a maximum number 
of Units of one hundred sixty (160». The Additional Property (or any por
tion thereof) shall be subject to the use restrictions set forth herein 
when it is added to the Condomin i um. All Un its sha11 be restri cted to 
residential use, as set forth in Section 10.3. The structures created on 
any portion of the Additional Property added shall be compatible with the., 
structures on the Submitted Property in terms of the general qual ity of 
construction, but no other assurances are made in this regard or with 
regard to size, principal materials or architectural style. The Declarant 
shall have the right to assign Limited COlTl11on Areas and Facil ities on the 
Add i tiona1 Property in accordance wi th the prov i s ions of paragraph 3.6 
hereof. The undivided interests in the COlTl11on Areas and Facilities, Votes 
in the Association and liability for COlTl11on Expenses are allocated among 
the Condominium Units on the Submitted Property in proportion to the 
approximate relation that the fair market value of the Unit at the time 
such Unit becomes subject to this Declaration bears to the then aggregate 
fair market value of all the Units having an interest in the COlTl11on Areas 
and Facil ities, and, upon the expansion of the Condominium to include any 
portion of the Additional Property, shall be reallocated among the Units on 
the Submitted Property and such Additional Property on the same basis. The 
Common Areas and Facilities currently include a portion of the road, 
parking areas, utilities, landscaping and dumpster area. In the event 
Declarant exercises the option to expand reserved herein, Declarant intends 
to construct two (2) tennis courts, a pool and a sUfTlTler house containing 
bathrooms as a portion of the Common Areas and Facil ities, however, this 
shall not be construed as a requirement or representation that the 
Declarant construct such additional Common Areas and Facilities. By virtue 
of the aforementioned reallocation, the undivided interests in the Common 
Areas and Facilities will thereby be reduced as well as reducing the weight 
of Votes in the Association and percentage of liability for Common 
Expenses, however, such undivided interests in the Common Areas and 
Facilities shall include an undivided interest in all Common Areas and 
Facilities, whether now in existence or created in the future upon any por
tion of the Additional Property. All real estate taxes then due and 
payable on the portion of the Additional Property being added must be paid 
and prorated. Any expansion under this Section shall be effected by
Declarant's executing and recording the amendments to this Declaration, the 
Plats and the Plans required by the Act, at Declarant's sole expense, which 
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can be done only when the improvements on the portion of the Additional 
Property being added are substantially complete. No amendment (or merger 
with any successor condominium regime) shall be effected without the prior 
written approval of the Veterans Administration, if the Condominium is sub
ject to the requirements and approval of the Veterans Administration. Any 
such amendment shall be effective against all Owners and Mortgagees as of 
the time of its recording, notwithstanding when such Owners and Mortgagees 
acquired their interest in any Condominium Unit. The Condominium Units 
thereby created and added shall be owned by Declarant, but the Common Areas 
and Facilities shall be owned by all of the Unit Owners. Except as 
expressly set forth herein, the Declarant· s option to expand the 
Condominium by including Additional Property shall not be limited in any 
other respect. 

ARTICLE 4 

EASEMENTS 

In addition to the easements created by the Act, the easements 
described in this Article 4 from each Owner to each other Owner, to the 
Association and to the Declarant are hereby granted, reserved and 
established, subject to and in accordance with the following terms and con
ditions: 

4.1 Use and Enjoyment. Every Owner shall have a right and easement of 
use and enjoyment in and to the Common Areas and Facilities (including the 
ri ght to access, ingress and egress to and from his Un it over those por
tions of the Common Areas and Facilities designated for such purpose), and 
such easement shall be appurtenant to and shall pass with the title to 
every Condominium Unit, subject to the following provisions and 1 imita
tions: 

4.1.1 The right of the Association to control the use and 
enjoyment thereof as provided by the terms of this Declaration, which shall · 
include, but not be limited to, the right of the Association to limit the 
use and enjoyment thereof to the Owners and their respective Occupants, as 
well as to provide for the exclusive use and enjoyment of specific portions 
thereof at certain deSignated times by an Owner and his Occupants. 

4.1.2 The right of the Association to limit the number of guests 
of Owners. 

4.1.3 The right of Owners to the exclusive use of the Limited 
Common Areas and Facilities appurtenant to their respective Units. 

4.1.4 The right of the Association to suspend the Vote and rights 
to the use of the recreational facilities of the Condominium by an Owner 
and his Occupants for any period of time during which an Assessment against 
his Condominium Unit remains unpaid or for a reasonable time for infraction 
of any provision of the Condominium Instruments or rules and regulations. 
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4.2 Structural Support. Every portion of a Unit or the Conmon Areas 
and Facilities which contributes to the structural support of another Unit 
or the Common Areas and Facilities shall be burdened with an easement of 
structural support. No Owner shall be permitted to demolish his Unit 
except to the extent that such demol ition may be required to repair or 
rebuild the Unit when the same has been partially or totally destroyed. 

4.3 Utilities. To the extent that any utility line, pipe, wire or 
conduit serving any Unit, Units or the COll1llon Areas and Facilities shall 
lie wholly or partially within the boundaries of another Unit or the COll1llon 
Areas and Facil ities, such other Unit, Units or the COll1llon Areas and 
Facilities shall be burdened with an easement for the use, maintenance, 
repair and replacement of such utility line, pipe, wire or conduit, such 
easement to be in favor of the Unit, Units or COll1llon Areas and Facilities 
served by the same and the Association. 

4.4 Encroachments. If any portion of the COll1llon Areas and Facilities 
encroaches upon any Unit, or if any Unit encroaches upon any other Unit or 
upon any portion of the Common Areas and Facil ities, as a result of the 
construction, reconstruction, repair, renovation, restoration, shifting, 
settlement or movement of any portion of the Condominium, an easement for 
the encroachment and for the maintenance, repair and replacement thereof 
shall exist so long as the encroachment exists. In the event that any 
building, any Unit, any adjoining Unit, or any adjoining portion of the 
Common Areas and Facilities shall be partially or totally damaged or 
destroyed as a result of fire or other casualty or as a result of condem
nation or eminent domain proceedings, and then be repaired or 
reconstructed, encroachments of portions ·of the COll1llon Areas and Facilities 
upon any Unit, or of any Unit upon any other Unit or upon any portion of 
the Common Areas and Facilities, due to such repair or reconstruction, 
sha 11 be permitted, and easements for such encroachments and the rna i n
tenance, repair and replacement thereof shall exist. This easement is 
intended to apply to minor unintentional encroachments that are reasonable 
in extent and do not deprive another of a substantial property right or 
use. 

4.5 Maintenance and Repair. There shall be an easement in favor of 
the Declarant, the Association and the Unit Owners through the Units and 
the Common Areas and Facil ities as may be reasonably necessary for the 
installation, maintenance, repair and replacement of Units and the Common 
Areas and Facilities. Use of this easement shall be only upon prior notice 
dur i ng normal bus i ness hours, except that access may be had at any time in 
case of emergency. 

4.6 Rights of Association. There shall be a general easement to the 
Association, its Directors, Officers, contractors, agents and employees 
(including, but not limited to any manager employed by the Association) to 
en ter upon the Submitted Property or any portion thereof and to enter or 
take access through the Units and the Common Areas and Facilities as may be 
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reasonably necessary for the installation, maintenance, repair and replace
ment thereof, for mak i ng emergency rep a irs and for other work for the 
proper maintenance and operation of the Condominium and for the performance 
of their respective duties. Each Owner shall afford to other Owners and to 
the Association, their respective contractors, agents, representatives and 
emp 1 oyees, such acces s through such Owner I s Un i t as may be reasonab ly 
necessary to enable them to perform such work and to exercise and discharge 
their respective powers and responsibilities. Except in the event of 
emergencies, however, such easements are to be exercised only during normal 
business hours and upon advance notice to and with the permission of the 
Owner or Occupant of a Unit directly affected thereby. The Association 
sha11 have the power to grant and accept permits, 1 i censes and easements 
on, over, across and through the Common Areas and Facilities for the 
installation, maintenance, repair and replacement of utilities, roads and 
for other purposes reasonably necessary or useful for the proper ma i n
tenance or operation of the Condominium. 

4.7 Rights of Declarant. So long as Declarant owns any Condominium 
Unit primarily for the purpose of sale, Declarant and its duly authorized 
contractors, representatives, agents, and employees shall have a trans
ferable easement for the maintenance of signs, a sales office, a business 
office, promotional facilities and model Units on the Submitted Property, 
together with such other facilities as in the opinion of Declarant may be 
reasonably required, convenient or incidental to the completion, renova
tion, improvement, development or sale of the Condominium Units on the 
Submitted Property or the Additional Property. The Declarant may use any 
two (2) Units for models and/or sales offices, which Units may be changed 
from time to time. The Size and location of the Units are shown on the 
Plat and Plans. During the period that Declarant owns any Condominium 
Unit, Declarant, its duly authorized contractors, representatives, agents 
and employees, shall have a transferable easement on, over, through, under 
and across the Common Areas and Facilities for the purpose of making impro
vements on the Submitted Property and the Additional Property, for 
expanding the Condominium, and for the purpose of doing all things reaso
nably necessary and proper in connection therewith. 

ARTICLE 5 

MAINTENANCE AND REPAIR 

5.1 Association. The Association shall maintain, repair and replace 
all portions of the Common Areas and Facil ities, except as may be herein 
otherwise specifically provided. This responsibility shall include all 
Limited Common Areas and Facilities appurtenant to Units (including, 
without limitation, fences, brick walls or railings enclosing any balcony, 
deck, terrace or patio area, porch or steps), except that the Association 
shall. not be responsible for the cleaning of balconies, decks, terraces, 
patios, porches or steps. The Association shall also be responsible for 
the maintenance of the exterior finished surface of entry doors to Units, 
notwithstanding the fact that such doors are a part of the Units. Each 
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Unit Owner shall be responsible for all heating and air-conditioning equip
ment serving his Unit only as a Limited Common Area and Facility. No dimi
nution or abatement of Assessments shall be claimed or allowed by reason of 
any alleged failure of the Association to take some action or perform some 
function required to be taken or performed by the Association under the Act 
or this Declaration, or for inconvenience or discomfort arising from the 
making of repairs or improvements which are the responsibility of the 
Association, or from any action taken by the Association to comply with any 
law, ordinance, order or directive of any municipal or other governmental 
authority. 

5.2 Unit Owner. Each Unit Owner shall maintain, repair and replace
all portiOri$of his Unit, except those portions, if any, which are to be 
maintained, repaired or replaced by the Association. The Unit Owner shall 
maintain, repair and replace the hot water heater and heating and air
conditioning system which is a part of or a Limited Common Area and 
Facility serving his Unit, together with all fixtures, equipment and 
appliances installed in his Unit or located within the boundaries thereof, 
and all chutes, flues, ducts, conduits, wires, pipes or other apparatus 
located within the boundaries of such Owner's Unit or deemed to be a part 
thereof as provided herein. The Unit Owner shall also maintain, repair and 
replace the windows, screens and doors (including the sliding glass doors, 
if any) which are a part of the Unit, except for the exterior finished sur
face of the entry doors of the Unit, which shall be maintained by the 
Association. Each Unit Owner shall perform his responsibilities in such a 
manner so as not to unreasonably disturb other persons in other Units and 
shall keep any balcony, deck, terrace, patio, porch or steps adjoining his 
Unit in a neat and clean condition and free of standing water. Each Unit 
Owner shall promptly report to the Association or its agent any defect or 
need for repairs for which the Association is responsible. The Association 
shall have the right but not the obligation to make any repair or replace
ment or to do any cleaning or maintenance which is the responsibility of 
the Unit Owner if the Unit Owner fails or refuses to do so, and in such 
event the Unit Owner shall be obligated to pay for the cost incurred by the 
Association for such work. Each Unit Owner shall also be obligated to pay 
for the cost of repairing, replacing, or cleaning any item which, although 
the respons i bil ity of the Associ at ion, is necess itated by reason of the 
willful or negligent act of such Unit Owner or any of his Occupants. The 
cost of any such repair, replacement, maintenance or cleaning shall be 
added to and become part of the Assessment or portion thereof next coming 
due to which the Unit Owner is subject. 

ARTICLE 6 

ASSESSMENTS 

6.1 Lien. Each Unit Owner covenants and agrees to pay to the 
Association all Assessments (general and special) provided by the Act and 
by this Declaration which shall be fixed, establ ished and collected from 
time to time as hereinafter provided. The liability of each Condominium 
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Unit and its Owner for Assessments shall be as set out in the Schedule of 
Unit Information. All Assessments and other charges provided by this 
Declaration, together with interest, thereon and costs of collection 
thereof as hereinafter provided, shall be a charge against and continuing 
lien upon the Condominium Unit against which each such Assessment or charge 
is made. Each Owner shall be personally liable for Assessments coming due 
on his Unit while he is the Owner. Any Unit shall be conveyed subject to a 
1ien for any unpaid Assessments subject to the provisions of Section 
47A-22(c) of the Act and Section 6.7 hereof. No Owner may waive or other
wise escape 1iabi 1ity for Assessments by non-use of the COlMlon Areas and 
Facilities or abandonment of his Unit. 

6.2 General Annual Assessments. The amount of all Common Expenses not 
specially assessed against one or more but less than all of the Condominium 
Units pursuant to the provisions of this Declaration, less the amount of 
all undistributed and unreserved Common Profits, shall be assessed against 
the Condominium Units in accordance with the Schedule of Unit Information; 
provided, however, the general annual Assessment against Condominium Units 
owned by the Declarant and not occupied may be such lesser amount as may be 
fixed by the Board of Directors, but shall not be less than twenty-five 
percent (25%) of what the general annual Assessment would otherwise be. 
The general annual Assessment shall be established by the Board of 
Directors in the manner set forth in this Section. During that portion of 
the Association's fiscal year from the recording of this Declaration to the 
end of such fiscal year, the annual Assessment applicable to each 
Condominium Unit shall be as set forth in the estimated budget for the 
Condominium delivered to each purchaser of a Condominium Unit. At least 
thirty (30) days prior to the annual meeting of the Association, the Board 
of Directors shall prepare and submit in writing to the Owners an estimated 
budget of the Common Expenses for the next succeeding fiscal year to be 
paid by Assessments collected from the Owners, together with the amount of 
the annual Assessment payable by each Owner duri ng such fi sca1 year. If 
the estimated budget proves inadequate for any reason at any time during 
the year, then upon the affirmative Vote of Owners having at least two
thirds (2/3rds) of the total Vote of the Association, the Board of 
Directors may levy at any time a further Assessment against the Owners and 
notify the Owners accordingly. If for any reason an annual budget is not 
made by the Board, a payment in the amount required by the last prior 
Assessment shall be due upon each Assessment due date unti 1 changed by a 
new Assessment. Common Expenses of the Association to be paid through 
annual Assessments shall incl ude, but shall not necessarily be 1imited to, 
the following: 

6.2.1 Management fees and expenses of administration, including 
management, legal and accounting fees. 

6.2.2 Utility charges for utilities serving the COlMlon Areas and 
Facilities and charges for other common services. 

6.2.3 The cost of any master or blanket policies of insurance 
purchased for the benefit of all Owners and the Association as required by 
this Declaration, including fire and other hazard coverage, public liabi
lity coverage, and such other insurance coverage as the Board of Directors 
determines to be in the interest of the Association and the Owners. 
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6.2.4 The expense of maintenance, operation and repair of the 
Common Areas and Facilities as well as any maintenance upon the Units which 
is the responsibility of the Association under the provisions of Article 5, 
if such expense is not covered by a special Assessment. 

6.2.5 Charges for any utilities provided to the Units and not 
separately metered, which shall be a Common Expense of the Association. 

6.2.6 Such other expenses as may be determined from time to time 
by the Board of Directors to be Common Expenses, including, without limita
tion, taxes and governmental charges not separately assessed against each 
Condominium Unit, other than ad valorem real property taxes. 

6.2.7 The establishment and maintenance of an adequate reserve 
fund or funds for the periodic maintenance, repair and replacement of those 
Common Areas and Facilities (including Limited Common Areas and Facilities) 
which the Association may be obligated to maintain and of a reserve to 
cover operating contingencies or deficiencies arising from unpaid 
Assessments or liens, emergency expenditures and other matters, as may be 
authorized from time to time by the Board of Directors. A working capital 
fund shall be establ ished for the initial months of the operation of the 
Condominium equal to at least two (2) months of the annual Assessment 
applicable to each Unit, which shall be collected with respect to each Unit 
at the time of conveyance of such Un it by Decl arant to a purchaser and 
shall be deposited in and maintained in a separate account of the 
Association for the use and benefit of the Association. The purpose of 
such fund is to insure that funds will be available for the Association to 
meet unforeseen expenditures, to pay one-time expenses at the beginning of 
the Association such as legal, accounting and other services and advice, 
and to acquire additional equipment or services deemed necessary or 
desirable by the Board of Directors. Amounts paid into such fund shall not 
be considered as advance payment of the annual Assessment. 

6.2.8 Expenses declared Common Expenses by the provisions of the 
Act. 

The general annual Assessment for Common Expenses described above shall 
be paid by and collected fro~ the Owners in accordance with their 
respective liabilities for Assessments. Each Owner shall be obligated to 
pay such Assessments to the Association in equal monthly installments on or 
before the first day of each calendar month. In any year in which there is 
an excess of Assessments and other income over expenditures, the Board of 
Directors, by resolution and without the necessity of a Vote of the Owners, 
shall determine either to apply such excess or any portion thereof against 
and reduce the subsequent year's Assessments or to allocate the same to one 
or more reserve accounts of the Association described above. Any of the 
foregoing provisions of this paragraph which may be construed to the 
contrary notwithstanding, no Assessment shall be payable under this 
paragraph by any Owner until this Declaration is filed for record. 
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Therefore, the first annual Assessment payable under this paragraph shall 
be prorated according to the number of days remaining in the Association's 
fiscal year after the date on which this Declaration is filed for record. 

6.3 Special Allocation of Assessments. Any Common Expenses occasioned 
by the conduct of less than all the Unit Owners or their Occupants may be 
specially assessed by the Board against the Condominium Unit or Units, the 
conduct of any Owner or Occupant of wh i ch occas i oned any such Common 
Expenses. Any Common Expenses benefitting 1 ess than all of the Un its may 
be assessed by the Board equitably among the Units so benefitted. 
Notwithstanding anything to the contrary set forth herein, except as pro
vided in Section 5.2, there shall be no special Assessments against any 
particular Condominium Unit for any Common Expenses associated with the 
maintenance, repair, restoration, renovation or replacement of any Limited 
Common Areas and Facilities; rather, such expenses shall be Common 
Expenses. The special allocation of assessments provided for in this 
paragraph shall be levied by the Board of Directors in its reasonable 
judgment, and the amount and due date(s) of such Assessments so specially 
allocated by the Board shall be as specified by the Board. In no event 
shall the Association or any member of the Board have any liability for any 
judgment or decision made reasonably and in good faith under this 
paragraph. 

6.4 Special Assessments for Capital Improvements. In addition to the 
special and general Assessments authorized above, and in addition to the 
special Assessments for reconstruction or repair of casualty damage, the 
Board of Directors may levy special Assessments for the purpose of 
defraying, in whole or in part, the cost of any capital addition to or 
capital improvement of the Common Areas and Facilities (including the 
necessary fixtures and personal property related thereto), or for the cost 
of repair or replacement of a portion of the Common Areas and Facilities 
(including the necessary fixtures and personal property related thereto), 
wh i ch is for the benefi t of a11 Owners; prov i ded, however, any speci a 1 
Assessment levied by the Board of Directors under and pursuant to the pro
visions of this Section must first have the affirmative Vote of Owners 
having it least two-thirds (2/3rds) of the total Vote of the Association at 
a meeting duly called and held for such purpose. Owners shall be assessed 
for special Assessments under this Section in accordance with the liability 
for Assessments of their respective Condominium Units, and the due date(s) 
of any such special Assessments shall be specified by the Board of 
Directors. 

6.5 Non-Payment of Assessments: Remedies of Association. Any 
Assessment, or portion thereof, not paid when due shall be delinquent, and 
the Board of Directors shall have the -duty to enforce the collection of all 
delinquent Assessments. Any Assessment, or portion thereof, not paid 
within thirty (30) days after the due date shall constitute a lien on such 
Owner's Condominium Unit when filed of record in the Office of the Clerk of 
Superior Court, Orange County, in the manner provided for filing statutory 
liens against real property. If the same is not paid within thirty (30) 
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days after the due date. then a late charge. not in excess of the greater 
of Ten Dollars ($10.00) or ten percent (10%) of the amount of each 
Assessment or installment thereof not paid when due. shall also be due and 
payable to the Association. If any Assessment or portion thereof is 
delinquent for a period of more than thirty (30) days. and then is not paid 
within ten (10) days after written notice is given to the Owner to make 
such payment. the entire unpaid balance of the Assessment for the year in 
question may be accelerated at the option of the Board of Directors and be 
declared due and payable in full. and proceedings may be instituted to 
enforce such obligation and/or lien. Such notice shall be sent by cer
tified mail. return receipt requested. to the Owner both at the address of 
the Unit and at any other address or addresses the Owner may have 
designated to the Association in writing. specifying the amount of the 
Assessments then due and payable. together with authorized late charges and 
interest accrued thereon. Any Assessment or portion thereof. together with 
authorized late charges. not paid within thirty (30) days after its due 
date shall bear interest from its due date at the rate of six percent 
(6.0%) per annum. The Board of Directors may suspend the Vote of the Owner 
or the rights of the Owner and his Occupants to use the recreational faci
lities of the Condominium during the period in which any Assessment or por
tion thereof remains unpaid and after at least ten (10) days written notice 
is given to the Owner as aforesaid. and the Association may bring an action 
at law against the Owner obligated to pay the same or foreclose its lien 
against such Owner's Condominium Unit, in which event late charges. 
interest and costs of collection shall be added to and included in such 
lien, with such costs of collection to include court costs. the expenses of 
sale. any expenses required for the protection and preservation of the 
Condominium Unit. and reasonable attorneys' fees. For the purposes of this 
Article. the amount of delinquent Assessments. late charges, accrued 
interest and the amount of accelerated Assessments. if any. shall be con
sidered an indebtedness and shall be evidenced by this Section 6.5 and 
therefore evidence of indebtedness shall exist hereby. All payments on 
account shall be applied first to the aforesaid costs . of collection. then 
to 1ate charges. then to interest. and then to the Assessment 1i en first 
due. All late charges and interest collected shall be part of the COlTlllon 
Profits. Each Owner vests in the Board of Directors the right and power to 
bring all actions against him personally for the collection of such 
Assessments as a debt and to foreclose the aforesa i d 1ien in the same 
manner as other liens for the improvement of real property. The lien pro
vided for in this Article shall be in favor of the Association and shall be 
for the benefit of all Owners. The Association. acting through the Board. 
shall have the power to bid in the Condominium Unit at any Foreclosure sale 
and to acquire. hold. lease. encumber and convey the same. No Owner may 
waive or otherwise escape liability for the Assessments provided for herein 
by non-use of the COlTlllon Areas and Facilities or abandonment of his 
Condominium Unit. The rights and remedies conferred herein shall be in 
additton to. and not in lieu of. those set forth in Section 47A-22 of the 
Act. 

6.6 Priority of Lien. The lien for Assessments. once perfected. shall 
be prior to all other liens and encumbrances except only (a) the lien for 
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real estate taxes on that a Condominium Unit, and (b) the 1ien of a 
Mortgage securing sums unpaid to Mortgagee or other 1ien or encumbrance 
recorded prior to the perfection of said lien for Assessments. Except as 
provided in Section 6.7 hereof and Section 47A-22(c) of the Act, the sale 
or transfer of any Condominium Unit shall not affect the Assessment lien. 

6.7 Deed..!!!. Lieu of Foreclosure. Notwithstanding anything contained 
in this Declaration or the Act which may be construed to the contrary, in 
the event any First Mortgagee that is an Institutional Mortgagee shall 
acquire title to any Condominium Unit by virtue of any deed in 1ieu of 
Foreclosure of a First Mortgage, such a First Mortgagee shall not be liable 
for, nor shall such Condominium Unit be subject to a lien for, any 
Assessment chargeable to such Condominium Unit on account of any period 
prior to the time such First Mortgagee shall so acquire title to such 
Condominium Unit; provided, however, that Common Expenses collectible 
thereafter from all Owners, including such First Mortgagee shall be paid as 
set forth in this Declaration. The provisions of this Section 6.7 are in 
addition to, and not in lieu of, the provisions of Section 47A-22(c) of the 
Act. 

ARTICLE 7 

ADMINISTRATION 

7.1 Administration El the Association. The Association shall admi
nister the Condominium, and have the rights and duties with respect 
thereto, as set out in and subject to the Act and the Condominium Instru
ments. 

7.2 Control ~ Declarant. The Declarant shall have the right to 
appoi nt or remove all Di rectors and Offi cers or to exerc i se powers and 
responsibilities otherwise assigned to the Association, Board or Officers 
by the Act or the Condominium Instruments until the first to occur of: (i) 
the expiration of five (5) years after the date of the recording of this 
Declaration, (in the date as of which Units to which three-fourths (3/4) 
of the undivided interests in the Common Areas and Facil ities appertain 
shill have been conveyed by Declarant to Unit Owners or (iii) the surrender 
by Declarant of such rights by an express amendment to this Declaration 
executed and recorded by Declarant, without the need for consent or joinder 
by any person. Upon the expiration of the period of Declarant's rights, 
such rights shall automatically pass to the Owners (including Declarant if 
Declarant then owns one or more Condominium Units) and a special meeting of 
the Association shall be called as set forth in the Bylaws. At such spe
cial meeting the Owners shall elect a Board of Directors. Further, any 
management or other agreement or any lease entered into during the period 
of Declarant control shall be subject· to cancellation without cause and 
without penalty or termination fee upon not more than ninety (90) days 
prior written notice. 

7.3 Duties and Powers. The duties and powers of the Association shall 
be those set forth in the Act, the North Carol ina Nonprofit Corporation 
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Act, this Declaration and the other Condominium Instruments, together with 
those reasonably implied to effect the purposes of the Association. Except 
to the extent otherwise required by the Act, the North Carolina Nonprofit 
Corporation Act, this Declaration or the other Condominium Instruments, the 
powers herein or otherwise granted to the Association may be exercised by 
the Board of Di rectors, acting through the Offi cers, without any further 
consent or action on the part of the Owners. Subject to and in accordance 
with the provisions or limitations set forth in the Bylaws, each Director 
and each Officer shall be entitled to be indemnified by the Association in 
connection with any threatened, pending or completed action, suit or pro
ceeding with respect to which such person was or is a party by reason of 
the fact that such person is or was a Director or Officer. 

7.4 Property. All funds received and title of all properties acquired 
by the Association and the proceeds thereof, after deducting therefrom the 
costs incurred by the Association in acquiring the same, shall be held for 
the benefit of the Owners as herein provided and for the purposes herein 
stated. The shares of the Owners in the funds and assets of the 
Association cannot be individually assigned, hypothecated or transferred in 
any manner except as an appurtenance to a Condominium Unit. In any year in 
which there is an excess of Assessments over expenditures, such surplus 
shall be applied in accordance with the provisions of Article 6. 

7.5 Rule,s and Regulations. Without 1 imiting the general ity of this 
Article, the Board of Directors shall have the power and authority to make, 
amend and revoke reasonable rules and regulations concerning the use of the 
Units and the Common Areas and Facilities as set forth in the Bylaws. 

7.6 Professional Management. The Board of Directors may employ a pro
fessional management firm to manage the operation and affairs of the 
Condominium and the Association. Any management firm employed shall be 
employed pursuant to a written agreement executed on behalf of the 
Association by a Majority of the Board of Directors. All such management 
agreements shall be terminable by the Association for cause upon thirty 
(30) days· written notice and without termination fee and upon ninety (90) 
days prior written notice and without termination fee without cause, and 
the term thereof may not exceed one year. The management firm shall be the 
agent of the Board of Directors and the Association. To the extent per
mitted by law, the Board of Directors shall be authorized to delegate to 
such management firm such of the duties and powers of the Association and 
of its Board of Directors and Officers as the Board of Directors shall 
determine. The Declarant or any person affiliated with Declarant may be 
employed as the professional management firm pursuant to this Section; pro
vided, however, that notwithstanding the foregoing, any contract or 
agreement of any kind with the Declarant or any person affiliated with the 
Declarant whether for professional management or for another purpose shall 
be terminable by either party thereto without cause and without payment of 
a termination fee upon no more than ninety (90) days· prior written 
notice. 
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7.7 Enforcement of Directors' Duties. In the event that the Board of 
Directors shall fail To perform any duty or duties which; under the terms 
and provisions of the Act, this Declaration, or the other Condominium 
Instruments, are to be performed by it, any Owner or First Mortgagee who is 
aggrieved by such failure shall have the right to proceed in equity to com
pel the Board of Directors to perform such duty or duties. In no event, 
however, shall any Director have any liability to any Owner or First 
Mortgagee for any failure by the Board of Directors to perform any such 
duty or duties, except to the extent specifically provided in the North 
Carolina Nonprofit Corporation Act. 

ARTICLE 8 

INSURANCE 

8.1 General Obli~ation and Authorit¥. The Association shall obtain 
and maintain at all tlmes (aJ1nsuranceor all of the insurable improve
ments on the Submitted Property (with the exception of improvements and 
betterments made by the respective Owners or Occupants) against loss or 
damage by fire or other hazards, including extended coverage, vandalism, 
malicious mischief, debris removal, cost of demolition, windstorm and water 
damage, in an amount consonant with full replacement value of such 
insurable improvements, (b) if there is a boiler on the Submitted Property, 
boiler explosion insurance evidenced by the broad form of boiler and machi
nery insurance policy and providing as a minimum, $50,000.00 per accident 
per location, (c) fidelity coverage against dishonest acts on the part of 
its Directors, Officers, employees, agents and volunteers responsible for 
handling funds belonging to or administered by the Association in an amount 
at least equal to the sum of three (3) months Assessments plus reserves or 
in such greater amount as the Board may determine, (d) comprehensive public 
liability insurance, in amounts established by the Board of Directors from 
time to time, but in no event shall such amounts be less than $1,000,000.00 
for single limit coverage, and (e) such other types of insurance either 
required by the Federal National Mortgage Association, Federal Home Loan 
Mortgage Association, Veterans Administration, Federal Housing 
Administration or any other applicable governmental authority or law or 
authorized by the Board of Directors from time to time. Such casualty, 
liability and fidelity coverage shall be maintained in accordance with and 
satisfy all of the applicable provisions of the Federal National Mortgage 
Association Conventional Home Mortgage Selling Supplement or in accordance 
with any other requirements of the Federal National Mortgage Association, 
the Federal Home Loan Mortgage Corporation, Veterans Administration, 
Federal Housing Administration or any other applicable governmental 
authority. When any policy of insurance has been obtained by or on behalf 
of the Association, written notice of the obtainment thereof and of any 
subsequent changes therein or termination thereof shall be promptly fur
nished to each Unit Owner by the Officer required to send notices of 
meetings of the Association. 

http:1,000,000.00
http:50,000.00
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ARTICLE 9 

RECONSTRUCTION OR REPAIR OF CASUALTY DAMAGE 

In the event of damage by fire or other casualty to the Submitted 
Property or any part thereof, the provisions of this Article and Section 
47A-25 of the Act shall govern the repair and reconstruction. The terms 
"repair" or "reconstruction" as used herein shall mean repairing or 
res tori ng the Submitted Property to substanti ally the same condition in 
which it existed prior to the fire or other casualty (excluding improve
ments and betterments made by an Owner or Occupant) with each Unit and the 
CORmon Areas and Facilities having the same boundaries as before. Any 
repair or reconstruction may reasonably take into account changes in 
construction and design techniques and materials and the cost or availabi
lity thereof. The term "substantial loss" relative to Units and/or CORmon 
Areas and Facilities serving exclusively a Unit shall mean a loss involving 
damage or destruction which renders more than two-thirds (2/3rds) of the 
Units and/or Common Areas and Facilities serving exclusively a Unit in any 
one (1) building or which serves exclusively anyone (1) building untenan
table. The term "substantial loss" relative to the Common Areas and 
Facilities not serving exclusively a Unit shall mean a loss involving 
damage or destruction having a cost of restoration or repair of more than 
two-thirds (2/3rds) of the replacement cost of the improvements which are 
damaged or destroyed by casualty. 

9.1 Damage and Destruction. 

9.1.1 Claims, Adjustments and Repair Estimates. Immediately 
after any damage or destruction to all or any part of the Submitted 
Property covered by insurance purchased by the Assoc i at i on, the Board of 
Directors or its duly authorized agent shall proceed with the filing and 
adjustment of all claims arising under such insurance with respect to pro
perty losses of Owners and obtain reliable and detailed estimates of the 
cost of repair or reconstruction of such damaged or destroyed property. 

9.1.2 Common Areas and Facilities. In the case of damage or 
destruction to Common Areas and Facilities not serving exclusively a Unit, 
such damage or destruction shall be repaired or reconstructed unless both 
(i) there is a substantial loss of the Common Areas and Facil ities not 
serving exclusively a Unit resulting from such damage or destruction and 
(ii) within sixty (60) days of the date of such casualty, Owners having 
three-fourths (3/4ths) of the Votes in the Association Vote not to repair 
or reconstruct. 

9.1.3 Units. In the case of a casualty causing damage or 
destruction to a Unit and/or Corrrnon Areas and Facilities serving exclusi
vely a Unit, such damage or destruction (including any damage or destruc
tion to any COlTlTlon Areas and Facilities serving exclusively such Unit) 
shall be repaired or reconstructed unless each of the following occur: (i) 
there is a SUbstantial loss of all the Units (including any damage or 
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destruction to any Common Areas and Facilities serving exclusively such 
Unit) contained in anyone (1) building in the Condominium; and (ii) within 
sixty (60) days of such casualty, the Owner of each damaged or destroyed 
Unit, together with the Owners of all of the other Units contained within 
the building in which such Units are located, and together with the 
remaining Owners comprising at least three-fourths (3/4ths) of the total 
remaining Vote of the Association agree in writing not to repair or 
reconstruct. Shoul d the Owners so decide not to repa ir or reconstruct 
damaged or destroyed Units, then such damaged or destroyed Units shall not 
be repaired or reconstructed and the provisions of Section 47A-25 of the 
Act shall govern and control the ownership of such damaged or destroyed 
Units. The undivided interest in the Common Areas and Facilities, Votes in 
the Association and share of liability for Common Expenses appertaining to 
such Condominium Units shall thenceforth appertain to the remaining 
Condominium Units on the basis of an equal share per Unit. 

9.1.4 Extension of Time. If for any reason the amount of 
insurance proceeds to be pald asa result of a casualty, or reliable and 
detailed estimates of the cost of repair or reconstruction of such 
casualty, are not made available within sixty (60) days after such 
casualty, then the sixty (60) day period specified above, shall be extended 
until such information is made available; provided, however, that such 
period of time shall in no event exceed One Hundred Twenty (120) days after 
such casualty. 

9.1.5 Application of Proceeds: Common Areas and Facilities and 
Units Not Repaired. If it is determined in accordance with the provisions 
hereof that any damaged Common Areas and Facilities not serving exclusively 
a Unit shall not be repaired or restored, then the insurance proceeds 
appertaining thereto shall be divided among the Owners in accordance with 
their percentage or fractional interests in the Common Areas and 
Facilities. If it is determined in accordance with the provisions hereof 
that any damaged Unit shall not be repaired or restored, then the insurance 
proceeds appertaining thereto shall be paid to the Owner of such damaged 
Unit in proportion to the total damage for which proceeds are received, and 
thereupon such Owner shall have no further right, title or interest in the 
Condomi n i urn. In all cases where there is a Mortgagee endorsement with 
respect to a Unit, any insurance proceeds shall be disbursed to the Owner 
and such Mortgagee jointly, who shall use such proceeds as they alone may 
determine. This is a covenant for the benefit of any such Mortgagee and 
may be enforced by any such Mortgagee. The Association shall cause the 
debris to be removed from any area on which was located a damaged Unit or 
damaged Common Areas and Facilities which are not to be repaired or 
restored and shall landscape and restore such area to a clean, safe and 
attractive condition, and the Board of Directors shall have the right to 
levy a special Assessment against all of the Owners of the Condominium 
Un its . to raise the funds necessary to defray the costs of such work in 
excess of any amounts which may be available from any reserve funds of the 
Association maintained for such purpose. 



22 BOCK 558 PACE 507 

9.2 Manner of Repair and Reconstruction. All repairs, reconstruction 
or rebuilding toile made as-alconsequence of a fire or other casualty shall 
be made in accordance with the following provisions: 

9.2.1 Common Areas and Facilities. If the damage to be repaired 
or reconstructed is to the Common Areas and Facilities, and if the 
insurance proceeds payable as a result of such damage or destruction is 
less than (10%) of the total annual revenues anticipated to be received by 
the Association under the then current budget of the Association, such 
repair or reconstruction shall be substantially in accordance with the 
plans and specifications for such damaged property prior to the occurrence 
of such damage, or in accordance with such different plans and specifica
tions as may be approved for such purpose by the Board of Directors. If 
the damage to be repa i red or reconstructed is to the Corrrnon Areas and 
Facil ities, and if the insurance proceeds available as a result of such 
damage or destruction is greater than ten percent (10%) of the total annual 
revenues anticipated to be received by the Association under the then 
current budget of the Association, such repair or reconstruction shall be 
substantially in accordance with the plans and specifications for such 
damaged property prior to the occurrence of such damage, or in accordance 
with such different pl ans and specifications as may be approved for such 
purpose by the Board of Directors; provided, however, that in the event the 
Board of Directors shall approve plans and specifications for the repair of 
reconstruction of such damaged property which differ materially from those 
of the damaged property prior to the occurrence of such damage, such plans 
and specifications shall be submitted for the approval of a Majority of the 
Association, if a request to such effect is submitted in writing signed by
Owners together possessing at least fifteen percent (15%) of the total Vote 
of the Association no later than 14 days after the meeting at which the 
Board of Directors approve such differing plans and specifications. 

9.2.2 Units. If the damage to be repaired or reconstructed is to 
any Unit, such repair, reconstruction or rebuilding shall be substantially
in accordance with the plans and specifications for such damaged Unit prior 
to the occurrence of such damage. 

9.2.3 Responsibility for Repair or Reconstruction. All of the 
work of repairing or reconstructing any portion of the Submitted Property, 
the damage to or destruction of which resulted in the payment of any 
insurance proceeds under any insurance policy maintained by the 
Association, shall be the responsibility of the Association and shall be 
performed under the supervision of the Board of Directors. In discharging
such supervisory responsibil ity, the Board of Directors shall be 
authorized, but shall not be obligated, to employ as its agent or con
sultant such building supervisors or architects as the Board of Directors 
shall determine. Any fees which shall be payable to any such building 
supervisor or architect as shall be employed by the Board of Directors 
shall be a Common Expense of the Association. 

9.3 Costs of Repair and Reconstruction. 
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9.3.1 Corrrnon Areas and Facilities. The costs of repairing or 
reconstructing any portion of the Common Areas and Facilities not exclusi
vely serving any Unit which shall be damaged or destroyed shall be paid 
with any insurance proceeds which shall be paid to the Association on 
account of such damage or destruction. If such insurance proceeds, 
together with any amounts as may be available from any reserve funds main
tained by the Association for such purposes, are not sufficient to defray 
such costs of repair or reconstruction, then upon the affirmative Vote of 
Owners having at least two-thirds (2/3rds) of the total Vote of the 
Association, the Board of Directors shall levy a special Assessment against 
a11 of the Owners and the Condomin i um Un its to raise the excess funds 
necessary to defray such costs. 

9.3.2 Units and Common Areas and Facilities Exclusively Serving 
Units. The costs of repairing or reconstructing each Unit which shall be 
damaged or destroyed, together with any portion of the COlllllon Areas and 
Facilities exclusively serving such Unit which shall be damaged or 
destroyed, shall be paid with the insurance proceeds which shall be paid to 
the Association on account of such damage or destruction for such Unit. If 
any amounts shall remain after all of the costs and expenses of repairing 
and reconstructing the Unit are paid, such amounts shall be paid jointly to 
the Owner and his Mortgagee. If the amount held by the Association for 
such Unit is not sufficient to defray such cost of repair and reconstruc
tion, then upon the affirmative Vote of Owners having at least two-thirds 
(2/3rds) of the total Vote of the Association, the Board of Directors shall 
levy a special Assessment against the Owners and the Condominium Units so 
involved to raise the excess funds necessary to defray such costs. 

9.3.3 Common Areas and Facilities Exclusively Serving ~ Unit. 
For purposes of this Article, Common Areas and Facilities shall be deemed 
to serve exclusively a particular Unit only if they constitute all or a 
portion of the building in which such Unit is contained or a Limited Common 
Area and Facility assigned to such Unit. This concept is necessary because 
almost all structural parts of a building technically constitute COrmlon 
Areas and Facilities under the Unit boundaries established in Section 3.4 
of this Declaration. 

ARTICLE 10 


ARCHITECTURAL CONTROL, USE RESTRICTIONS 

AND SALE OR LEASING OF UNITs 


To assure a community of congenial Owners and thus protect the value of 
the Condominium Units, the Submitted Property shall be subject to the 
restrictions set forth in this Article and in the rules and regulations of 
the Association. 

10.1 Approval Required for Changes. To preserve the architectural 
appearance of the Condominium, no construction, painting or other changes 
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of any nature whatsoever shall be commenced or maintained by any Unit Owner 
other than Declarant with respect to the exterior of any Unit or any other 
portion of the Condominium, including any Limited Common Areas and 
Faci 1ities appurtenant thereto, nor shall any exterior addition to or 
change or alteration therein be made, unless and until the plans and speci
fications showing the nature, kind, shape, color, height, materials and 
location of the same shall have been submitted and approved in writing as 
to harmony of external design and location in relation to surrounding 
structures and topography by the Board of Directors or by an architectural 
committee appointed by the Board of Directors. An Owner may make improve
ments and alterations within his Unit; provided however, that no Owner 
shall make any structural alterations in a Unit or remove any portion 
thereof or make any additions thereto or do anything which would or might 
jeopardize or impair the safety, soundness or structural integrity of that 
Unit or any other Unit or otherwise materially lessen the support of any 
portion of the Condominium. No Owner shall impair any easement without 
first obtaining the written consent of the Association and of the Owner or 
Owners and their Mortgagees for whose benefit such easement exists. 

10.2 Lighting. The design, type, location, size, intensity and color 
of all exterior lights (including both those mounted as part of the origi
nal design of the Submitted Property or otherwise in place at the time of 
the conveyance of a Unit to an Owner and those mounted with the consent of 
the Board of Directors) shall be subject to the prior written approval of 
the Board of Directors. 

10.3 Residential Purposes. Except for Declarant's rights as set forth 
herein, all Units shall be, and the same hereby are, restricted exclusively 
to residential use, and the occupancy thereof shall be subject to such 
restrictions as the Board of Directors may establish pursuant to the rules 
and regulations of the Association. 

10.4 Business Activities and Signs. No business activities, other 
than the development and sales- activities of Declarant as permitted 
hereunder, shall be conducted on any portion of the Submitted Property. 
Except as may be required by legal proceedings and except as permitted in 
accordance with Section 4.8 hereof, no "For Sale" or "For Rent" signs or 
other signs or advertising posters of any kind shall be maintained or per
mitted on any portion of the Submitted Property without the express prior 
written permission of the Board of Directors, and the approval of signs and 
posters shall be upon such conditions as may from time to time be deter
mined by the Board of Directors. Notwithstanding the foregoing, the provi
sions of this Section shall not apply to any signs maintained on the 
Submitted Property by Declarant, its agents, representatives or assigns, 
during the period that Declarant has any Condominium Unit for sale, or to 
any notice or other advertisement posted on any community bulletin board by 
an Owner or his licensed real estate broker or agent or to a "For Sale" 
sign posted by a Mortgagee who becomes the Owner as purchaser at a 
Foreclosure sale conducted with respect to a Mortgage or as transferee pur
suant to any proceeding in lieu thereof, subject to reasonable rules and 
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regulations established by the Board of Directors with respect to such "For 
Sale" sign. 

10.5 Pets. No animals or birds, other than a reasonable number of 
generally recognized house pets, shall be kept or maintained on any portion 
of the Submitted Property and then only if they are kept or maintained 
solely as domestic pets and not for commercial purposes. No pet shall be 
allowed to make an unreasonable amount of noise or to become a nuisance. 
No structure for the care, housing or confinement of any pet shall be 
constructed or maintained on any part of the Common Areas and Facilities, 
except that such a structure may be constructed or maintained within any 
balcony, deck, patio, terrace area or other Limited Common Areas and 
Facilities if the same shall be approved in advance in writing by the Board 
of Di rectors. Pets shall be under 1 eash when walked or exerci sed in any 
portion of the Common Areas and Facilities. No pets shall be permitted to 
leave its droppings on any portion of the Common Areas and Facilities, and 
the Owner of such pet shall immediately remove the droppings. Upon the 
written request of any Owner, the Board of Directors may conclusively 
determine, in its sole and absolute discretion, whether, for the purposes 
of this Section, a particular pet is permitted or such pet is a nuisance 
and shall have the right to require the Owner of a particular pet to remove 
such pet from the Condominium if such pet is found to be a nuisance or to 
be in violation of these restrictions. 

10.6 Use of Common Areas and Facilities. The use and enjoyment of the 
Common Areas-and Facilities by~e Owners and their Occupants shall be sub
ject to such reasonable rules and regulations as may be made and amended 
from time to time in accordance with Section 7.5 of this Declaration. This 
Section is for the mutual benefit of all Owners and is necessary for the 
protection of all Owners. 

10.7 Antennas. No antenna or other device for the transmission or 
reception of television signals, radio signals or any form of electromagne
tic wave or radiation shall be erected, used or maintained outdoors on any 
portion Of the Submitted Property, whether attached to a building or struc
ture or otherwise; provided, however, that Declarant and the Association 
shall have the right to erect, construct and maintain such devices. 

10.8 Motor Vehicles, Trailers, Boats, etc. Automobiles shall be 
operated and parked only upon those portions of the Common Areas and 
Facilities designated for such purpose on the Plat or by the Board of 
Directors. Other motor vehicles, including, without limitation, mobile 
homes, motor homes, truck campers, trailers of any kind and boats, shall be 
kept, placed, stored, parked, maintained or operated only upon those por
tions of the Submitted Property, if any, designated specifically for such 
purpose by the Board of Directors. Further, although not expressly prohi
bited hereby, the Board of Directors may prohibit mobile homes, motor 
homes, truck campers, tra il ers of any kind, motorcyc 1 es, motor scooters, 
motorized bicycles, mo-peds, motorized go-carts and other such contrivan
ces, or any of them, from being kept, placed, stored, maintained or 
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operated upon any portion of the Submitted Property if in the oplnlon of 
the Board of Directors such prohibition shall be in the best interests of 
the Condominium. 

10.9 Nuisances. No rubbish or debris of any kind shall be dumped, 
placed or permitted to accumulate upon any portion of the Submitted 
Property, except in containers specially designated for such purpose, nor 
shall any odors, be permitted, so as to render any portion of the Submitted 
Property unsanitary, unsightly, offensive or detrimental to persons using 
or occupying other portions of the Submitted Property. No nuisance shall 
be permitted to exist or operate upon any portion of the Submitted Property 
so as to be offensive or detrimental to persons using or occupying other 
portions of the Submitted Property. Without 1 imiting the general ity of any 
of the foregoing provisions, no exterior speakers, horns, whistles, bells 
or other sound devices, except security devices used exclusively for 
security purposes, shall be located, used or placed on the Submitted 
Property. 

10.10 Prohibited Activities. Noxious or offensive activities shall 
not be carri ed on in any Un it or in any part of the COlTlllon Areas and 
Facilities. Each Owner and Occupant shall refrain from any act or use of 
his Unit or the COlTmon Areas and Facilities which could reasonably cause 
embarrassment, discomfort, annoyance or nu i sance to the other Owners and 
Occupants, or which could result in the cancellation of insurance on any 
Unit or any portion of the COlTl1lon Areas and Facilities, or which would be 
in violation of any law or governmental code or regulation. The pursuit of 
hobbies or other activities, including specifically, without limiting the 
generality of the foregoing, the assembly and disassembly of motor vehicles 
and other mechanical devices, which might tend to cause disorderly, 
unsightly or unkempt conditions, shall not be pursued or undertaken on any 
portion of the Submitted Property. 

10.11 Governmental Regulations. All governmental building codes, 
health regulations, zoning restrictions and the like applicable to the 
Submitted Property shall be observed. In the event of any conflict between 
any provision of any such governmental code, regulation or restriction and 
anY provision of this Declaration, the more restrictive provisions shall 
apply. 

10.12 Exterior Appearance. To provide a neat, attractive and har
monious appearance throughout the Condominium, no awnings, shades, screens 
or other item shall be attached to, hung or used on the exterior of any 
window or door of a Unit or on the exterior of any building without the 
prior written consent of the Board of Directors or an architectural commit
tee appointed by the Board of Directors. Further, no foil or other reflec
tive material shall be used on any windows for sun screens, blinds, shades 
or any other purpose. Unless otherwise approved by the Board of Directors, 
all shades, drapery 1inings and other window treatments visible from the 
exterior of a Unit on any window or door shall be white or off-white. 
Outside clotheslines or other outside facilities for drying or airing 
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clothes are specifically prohibited and shall not be erected, placed or 
maintained on any portion of the Submitted Property, nor shall any 
clothing, rugs or any other item be hung on any railing or fence enclosing 
any balcony, deck, terrace or patio. 

10.13 Sale Period. Notwithstanding any provisions contained in this 
Declaration to the contrary, during the period of the sale of the 
Condominium Units it shall be expressly permissible for Declarant, its 
contractors, agents, employees, assigns and representatives, to maintain 
and carryon, upon such portion of the Submitted Property as Declarant may 
deem necessary, such facil ities and activities as in the sole opinion of 
Declarant may be reasonably required, convenient or incidental to the 
completion and sale of the Condominium Units, including, but without limi
tation, business offices, signs, model Units and sales offices. The right 
to maintain and carryon such facilities and activities shall include spe
cifically the right to use the parking facilities on the Submitted Property 
for such purposes and to use any Units owned by Declarant as model Units 
and as offices for the sale of the Condominium Units and related activi
ties, such Units being located and described as provided herein and in the 
other Condominium Instruments. 

10.14 Sale or Leasing. The following provisions shall apply to sales 
or leases of Condominium Units. 

10.14.1 The right of any Owner, including Declarant, to sell, 
transfer, convey, mortgage, encumber or pledge the Condominium Unit owned 
by such Owner shall not be subject to any right of first refusal or any 
similar restriction in favor of the Association or any other Owner. 

10.14.2 No Owner may Lease his Condominium Unit for transient 
or hotel purposes. All Leases shall be in writing on a standard lease form 
prescribed by the Board with a minimum term of at least three months. Any 
Lease shall be subject in all respects to the provisions of the Condominium 
Instruments and the rules and regulations of the Association; any failure 
by the lessee to comply with the terms of such Condominium Instruments 
shall be a default under the Lease, and any Lease shall so provide. In the 
event of non-compliance by any tenant of a Condominium Unit with the terms 
of the Condominium Instruments, the Board of Directors shall have the right 
to require the Owner or lessee of such Condominium Unit to terminate such 
Lease because of such default and to levy a charge or fine against the 
Owner of such Condominium Unit for such non-compliance. 

10.14.3 Any of the foregoing provisions of this Section which 
may be construed to the contrary notwithstanding, the Lease by Declarant of 
any Condominium Unit owned by Declarant or the Lease by a Mortgagee who 
becomes the Owner of a Condominium Unit at a Foreclosure sale conducted 
with respect to the Mortgage on such Condominium Unit or as transferee pur
suant to any proceeding in lieu thereof, so long as such Condominium Unit 
is owned by such person, sha11 not be subject to the prov i s ions of th i s 
Section except that the occupancy of any Condominium Unit by any lessee of 
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such person shall be otherwise subject to the prOV1Slons of the Condominium 
Instruments and the rules and regulations of the Association. 

ARTICLE 11 

GENERAL PROVISIONS 

11.1 Amendment. This Declaration may be amended during the initial 
twenty (20) year period hereof commencing on the date of recordation by the 
affirmative Vote of Owners having at least ninety percent (90%) of the 
total Vote of the Association, and thereafter, by the affirmative Vote of 
Owners having at least seventy-five percent (75%) of the total Vote of the 
Association. So long as the same shall not (a) adversely affect the title 
to any Condominium Unit, (b) change the percentage of undivided ownership 
interest in and to the Common Areas and Facil ities appurtenant to any
Condominium Unit, (c) materially alter or change any Owner's right to the 
use and enjoyment of his Unit or the Common Areas and Facil ities as set 
forth in this Declaration, or (d) otherwise make any material change in 
this Declaration, each Owner agrees that, if requested to do so, such Owner 
will consent to the amendment of the Condominium Instruments, (i) if such 
amendment is necessary to bring any provision hereof or thereof into 
compliance or conformity with, or remove any conflict or inconsistency 
with, the provisions of any applicable governmental statute, rule, regula
tion, including without limitation the provisions of the Act, or judicial
determination which shall be in conflict therewith, (ii) if such amendment 
is required by the governmental statutes, laws, rules or regulations appli 
cable to or promulgated by a governmental lender or purchaser of mortgage 
loans, including, for example, the Federal National Mortgage Association, 
Federal Home Loan Mortgage Corporation, Veterans Administration or Federal 
Housing Administration, to enable such lender or purchaser to make or 
purchase mortgage loans on any Condominium Unit, or (iii) if any such 
amendment is necessary to enable any governmental agency to insure mortgage 
loans on the Condominium Units based on the statutes, laws, rules or regu
lations applicable to or promulgated by such agency. Except as expressly 
permitted or required by the Act and this Declaration, any amendment to 
this Declaration which would change the boundaries of any Unit, the undi
vided interest in the Common Areas and Facil ities, the number of Votes in 

. the 	Association or the 1iabil ity for Common Expenses appertaining to any 
Condominium Unit shall be approved in writing by all Owners and all holders 
of all Mortgages encumbering the Condominium Units. Any provision in this 
Declaration which may be construed to the contrary notwithstanding, any 
amendment to this Declaration, which would change, alter, modify or rescind 
any right, title, interest or privilege herein expressly granted to any 
Mortgagee shall require the prior written approval of such Mortgagee. 
Amendments to this Declaration or the other Condominium Instruments may be 
proposed by Declarant, by the Board of Directors, or by petition signed by
Owners having at least thirty percent (30%) of the total Votes of the 
Association. Agreement of the required majority of Owners to any amendment 
of the Condominium Instruments shall be evidenced by their execution of the 
amendment. Any such amendment of the Condominium Instruments, including 
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this Declaration, shall become effective only when recorded or at such 
1ater date as may be specified in the amendment itself. The written con
sent of any Mortgagee required with respect to such amendment shall also be 
recorded with such amendment. 

11.2 Eminent Domain. In the event that all or part of the Submitted 
Property shall be taken by any authority having the power of eminent 
domain, the allocation of the award for such condemnation and all related 
matters, such as the reallocation of undivided interests in the Common 
Areas and Facilities, liabilities for Assessments and Votes, shall be 
handled as follows: 

11. 2.1 If any Un it or portion thereof or the Conrnon Areas and 
Facilities or any portion thereof is made the subject matter of any comdem
nation or eminent domain proceeding or is otherwise sought to be acquired
by a condemning authority, then the holder of any First Mortgage on a 
Condominium Unit will be entitled to timely written notice of any such pro
ceeding or proposed acquisition, and no provision of this Declaration or of 
any other Condominium Instrument establishing the Condominium will entitle 
the Owner or other person to priority over any Mortgagee with respect to 
the distribution of the proceeds of any award or settlement relating to 
such Condominium Unit. 

11.2.2 In the event all or any part of the Submitted Property 
shall be taken in condemnation or by eminent domain, each Owner hereby 
grants an irrevocable power of attorney to the Association to represent 
such Owner in any and all condemnation proceedings, negotiations, settle
ments and agreements with the condemning authority. The award for such 
taking shall be payable to the Association for the use and benefit of the 
Owners and their respective Mortgagees as their interest may appear and 
shall be disbursed by the Board as hereinafter provided. 

11.2.3 If the taking is confined to the Common Areas and 
Facilities, the Board of Directors shall arrange for restoration of the 
remaining Common Areas and Facilities and the Board of Directors shall dis
burse the proceeds of the condemnation award in the same manner as required 
for the disbursement of insurance proceeds where damage or destruction to 
the Conrnon Areas and Facilities is to be repaired or reconstructed, as pro
vided in Article 9 hereof. 

11.2.4 If the taking includes any part of a Unit, whether or not 
there is included in the taking any part of the Common Areas and 
Facilities, such taking shall be deemed to be and shall be treated as 
damage or destruction which shall not be repaired or reconstructed as pro
vided in Article 9 hereof, whereupon: 

(i) The Board of Directors, using the proceeds of such 
condemnation award, shall acquire, on behalf of the remaining Owners, the 
Condominium Unit or Units of the Owner or Owners whose Condominium Unit or 
Units have been taken in whole or in part, at a price equal to the fair 
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market value of such Condominium Unit or Units as of the date immediately 
preceding the condemnation thereof. Such price shall be determined by 
Majority vote of three (3) appraisers, one of whom shall be selected by the 
Owner or Owners affected, one of whom shall be selected by the Board of 
Directors and the third of whom shall be selected by the two (2) appraisers 
so selected. All appraisers so selected shall be members of the American 
Institute of Real Estate Appraisers (or any successor association or body 
of comparable standing if such institute is not then in existence), disin
terested, have at least ten (10) years experience in the appraisal of real 
estate, be familiar with property values in the metropolitan Raleigh, North 
Carolina area, and have reasonable experience in the appraisal of 
Condominium Units. 

(ii) After acquisition of the Condominium Unit or Units as 
aforesaid, the undivided interest in the Common Areas and Facilities, Votes 
in the Association and share of liability for Common Expenses appertaining 
to such Condominium Units shall thenceforth appertain to the remaining 
Condominium Units on the basis of an equal share per Unit. The method of 
distributing the remainder of the condemnation award, if any, shall be 
determined by the Board of Directors. 

11.3 Rights of Third Parties. This Declaration shall be recorded pur
suant to the provisions of the Act for the benefit of Declarant, the Owners 
and their Mortgagees as herein provided, and by such recording, no 
adjoining property owner or other person shall have any right, title or 
interest whatsoever in the Condominium or in the operation or continuation 
thereof or in the enforcement of any of the provisions hereof, and, subject 
to the rights of Declarant and such Mortgagees as herein provided, the 
Owners shall have the ri ght to cancel, extend, mod ify, amend or otherwi se 
change the provision of this Declaration without the consent, permission or 
approval of any adjoining owner or third person. " 

11.4 Termination. The Common Areas and Facilities shall remain undi
vided, and unless the Condominium form of ownership hereby established is 
terminated in accordance with Section 47A-16 of the Act, no Owner nor any 
other pe"rson shall bring any action for partition or division of the whole 
or any part of any Condominium Unit or of the whole or any part of the 
Common Areas and Facilities. This provision is in addition to, and not in 
lieu of, Section 47A-7 of the Act. The Condominium may be terminated or 
abandoned only by the agreement of all Owners, provided that all holders of 
Mortgages encumbering the Condominium Units consent thereto and agree in 
accordance with Section 47A-16 of the Act. 

11.5 Enforcement. Each Owner shall comply strictly with the provi
sions of the Condominium Instruments and rules and regulations of the 
Association. In the event of a violation or breach, or threatened viola
tion or breach, of any of the same, the Association or, in a proper case, 
any aggrieved Owner or Owners, jointly and severally, shall have the right 
to proceed at law or in equity to compel compliance therewith or to prevent 
a threatened violation or breach thereof. In addition to all other reme
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dies, the Association, or a duly authorized agent thereof, shall have the 
right to enter upon any portion of the Common Areas and Facilities, 
including any Limited Common Areas and Facilities, where a violation exists 
and, at the expense of the violating Owner, abate or remove any erection, 
thing or condition that may be or exist contrary to the intent and meaning 
of the Condominium Instruments or rules and regulations, if after notice 
and hearing as set forth in the Bylaws, it shall not have been corrected by 
such Owner. Neither the Association, nor its agents, shall be deemed 
gu i lty or 1 i ab 1 e for any manner of trespass for such entry, abatement or 
removal. Should the Association employ legal counsel to enforce any of the 
foregoing or any other rights or remedies of the Association, all costs 
incurred in such enforcement, including a reasonable fee for counsel, shall 
be paid by the violating Owner. Inasmuch as the enforcement of the provi
sions of the Condominium Instruments and rules and regulations is essential 
for the protection of present and future Owners, it is hereby declared that 
any breach thereof cannot be adequately compensated by recovery of damages, 
and that the Association or, in any proper case, any aggrieved Owner or 
Owners, in addition to all other remedies, may require and shall be 
entitled to the remedy by injunction to restrain any such violation or 
breach or threatened violation or breach. No delay, failure or omission on 
the part of the Association or any aggrieved Owner or Owners in exercising 
any right, power or remedy herein provided shall be construed as an 
acquiescence thereto or shall be deemed a waiver of the right to do so 
thereafter as to the same violation or breach, or as to a violation or 
breach occurring prior or subsequent thereto, and shall not bar or affect 
its enforcement. No right of action shall accrue nor shall any action be 
brought or maintained by anyone Whatsoever against the Association or its 
Officers or Directors for or on account of any failure to bring any action 
on account of any violation or breach, or threatened violation or breach, 
of the provisions and regulations, however long continued, or for the 
imposing of provisions which may be unenforceable. 

11.6 Exhibits. All exhibits referred to in and attached to this 
Declaration or any other Condominium Instrument are hereby incorporated 
in this Declaration or such other Condominium Instrument in full by this 
reference. 

11.7 Duration. Unless the Condominium is terminated as herein other
wise provided, the provisions of this Declaration shall run with and bind 
the land, shall be binding upon and inure to the benefit of all Owners and 
Mortgagees, their heirs, executors, legal . representatives, successors and 
assigns, and shall be and remain in effect for a period of twenty (20) 
years from the date this Declaration is recorded, after which time this 
Declaration shall be automatically extended perpetually for successive 
periods of ten (10) years, to the extent permitted by North Carolina law. 

U.B Interpretation. In all cases, the provisions set forth or pro
vided for in this Declaration shall be construed together and given that 
interpretation or construction which, in the opinion of Declarant or the 
Board of Directors, will best effect the intent of the general plan of the 
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Condominium. The provlslons hereof shall be liberally interpreted, and if 
necessary, they shall be so extended or enlarged by implication as to make 
them fully effective. The effective date of this Declaration shall be the 
date it is filed for record. In the event of any conflicts or inconsisten
cies between the Act, this Declaration or the Bylaws, the terms and provi
sions of the Act and this Declaration, in that order, shall prevail. 

11.9 Gender and Grarrrnar. The singular wherever used herein shall be 
construed to mean the plural when applicable, and the necessary grammatical 
changes required to make the provisions hereof apply either to corporations 
or other entities or to individuals, men or women, shall in all cases be 
assumed as though in each case fully expressed. 

11.10 Rights of Mortgagees and Unit Owners. In addition to the rights 
of Mortgagees elsewhere provided, each Mortgagee and each Unit Owner shall: 
(a) be entitled to written notice from the Association of any default by an 
Owner in the performance of his obligations under the Condominium 
Instruments which is not cured within sixty (60) days specifically 
including any delinquency in payment of an Assessment; (b) be entitled to 
receive notice of and to designate a representative to attend and observe 
all meetings of Owners, but not meetings of the Board of Directors; (c) be 
entitled to receive written notice of any condemnation loss or any casualty 
loss which affects a material portion of the Condominium or any Unit on 
which a Mortgagee holds a Mortgage; (d) be entitled to receive thirty (30) 
days prior written notice of any lapse, cancellation or material modifica
tion of any insurance policy or fidelity bond maintained by the 
Association; (e) be entitled to receive written notice of any proposed 
action which would require the consent of a specified percentage of the 
Mortgagees; and (f) be furnished copies of annual financial reports within 
120 days after the end of the Association's fiscal year; provided, however, 
that such Owner or Mortgagee shall first file with the Association a writ
ten request (setting forth the name of such Owner or Mortgagee and the Unit 
Designation of the Unit with respect to which such request is made) that 
notices of default, notices of meetings and copies of financial reports be 
sent to a named agent or representative of the Mortgagee or Owner at an · 
address stated in such notice. Further, each Mortgagee and Unit Owner 
shall, upon request, be entitled to inspect the books, records and finan
cial statements of the Association (including the Condominium Instruments 
and other documents) during normal business hours. Any First Mortgagee 
shall, upon written request, be entitled to an audited financial statement 
of the Associ at i on for the immed; ate ly precedi·ng fi sca 1 year, free of 
charge to the First Mortgagee so requesting it. 

11.11 Severability. Whenever possible, each provlslon of this 
Declaration shall be interpreted in such manner as to be effective and 
valid, but if the application of any provision of this Declaration to any 
person or to any property shall be prohibited or held invalid, such prohi
bition or invalidity shall not affect any other provision or the applica
tion of any provision which can be given effect without the invalid 
provision or application, and to this end the provisions of this 
Declaration are declared to be severable. 
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11.12 Captions. The captions of each Article and Section hereof as to 
its contents are inserted only for convenience and are in no way to be 
construed as defining, extending or otherwise modifying or adding to the 
particular Article or Section. 

11.13 Restrictions ~ Other Actions. Notwithstanding anything to the 
contrary contained in the Condominium Instruments, except as provided by 
the Act in case of sUbstantial loss to the Units or termination and as pro
vided herein in the case of condemnation, termination, partition or in the 
case of substantial loss to the COllll1on Areas and Facilities, unless at 
least two-thirds (2/3 I s) of the First Mortgagees (based upon one vote for 
each First Mortgage owned) and Owners (other than the Declarant) of the 
Condominium Units have given their prior written approval, neither the 
Association nor the Owners shall be entitled to: 

11.13.1 By act or omission, seek to abandon or terminate the 
Condominium. 

11.13.2 Except for special assessments levied pursuant to Section 
6.3 hereof, and except for the distribution of hazard insurance proceeds 
pursuant to paragraph 9.3.2 hereof, change the prorata interest or obliga
tions of any Condominium Unit for the purpose of: (i) levying Assessments 
or charges or allocating distributions of hazard insurance proceeds or con
demnation awards,. or (ii) determining the prorata share of ownership of 
each Condominium Unit in the Common Areas and Facilities. 

11.13.3 By act or omission, seek to encumber, sell or transfer 
the Common Areas and Facilities, except in the case of reassignment of 
Limited Common Areas and Facilities pursuant to Section 3.6 hereof (neither 
the granting of easements for public utilities or for other public purposes 
consistent with the intended use of the Common Areas and Facilities by the 
Condominium nor the transfer, sale or encumbrance of an undivided interest 
in the Common Areas and Facilities, as an appurtenance to a Unit, shall be 
deemed a transfer within the meaning of this subparagraph). 

11.13.4 Use hazard insurance proceeds for losses to any part of 
the Submitted Property (whether to Units or to Common Areas and Facilities) 
for other than the repair, replacement or reconstruction of such Submitted 
Property. 

Notwithstanding anything to the contrary contained in the Condominium 
Instruments, during the initial twenty (20) year period hereof commencing 
on the date of recordation the provisions of this Section may be amended 
only by the affirmative Vote of Owners having at least ninety percent (90%) 
of the tota1 Vote of the Assoc i at i on and thereafter, by the aff i rmat i ve 
Vote of Owners having at least seventy-five (75%) of the total Vote of the 
Association and at all times also- by at least two-thirds (2/3rds) of the 
First Mortgagees (based on one vote for each First Mortgage). 

-.. 
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11.14 Person to Receive Service of Process. Charles Gordon Brown ;s 
designated as the registered agent of-the Association in the Articles of 
Incorporation and therefore shall receive service of process in any action 
which may be brought against or in relation to the Condominium as agent 
therefor. His address for such purpose is Suite 100, One West Franklin 
Building, 105 North Columbia Street, Chapel Hill, North Carolina 27514. 

IN WITNESS WHEREOF, Declarant has caused this instrument to be executed 
under seal as of the day and year first above written. 

DGI II 
rsh 

ASSOCIATES North Carolina 
limited 

r 
By!..-=--:----;-..,---,,p..~~==-----,;--__:_--( SEAL) 

partnerJ~n 

By: THE DEVELOPMENT GROUP, INC., a South 
Carolina cor 0 ati n, general partner 

. ' , I ~ ; i "" 

. ~.~ .I~.:.. .,~ ':/ " 

,:: .... i ~ .s:~·bL-SiAMP 

. . \ 0 t " ~'1ll, '. ..~ 
. : \-... : ~ 

: .~. : _. ~O~}H CfROLI NA, () l<AJ'lC £ County • 
. o··. PUS\'-\ ~ 
\.<:::'" .. .·····1 ,::: a Notary Public of the County and State aforesaid, certify that 

··:'(;·:,·C·(;·,;J0'hP.""W. Morgan, general partner of DGI Associates II, a North Carolina 
' . ""'",,,.,,H'itlited partnersh i p, personally appeared before me th i s day and 

acknowledged theexecut i on of the foregoing instrument. Witness my hand 
and official stamp or seal, this .;)J day of PWIJ4(( y ,19...&. 

NOAAY PUBLIC 

My commission expires: JJ-J3-9!J 
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: >: ' "f' f\':(~~ " '" ''-:;, -:):' \ 0 \ j \ ' 1 -. :;. 

.: ~ \~ . ~ SE'AL-~TAr.fp 

'" ~' :' p u t(di~'."-G~OL I NA c C oun ty ._---"-O;....:.i<.....:.-<l .:..;.N::z...{f=-
"../~ I.;:;.; .. ..... " ": ..\ :( , ~....:- ' 

"" , ., .C C O \'\ '::.~ r: a Notary Public of the County and State aforesaid, certify that 
William W. Bunch, III, personally came before me this day and acknowledged 
that he is Assistant Secretary of The Development Group, Inc., a South 
Carolina corporation, which executed the foregoing instrument as general 
partner of DGI Associates II, a North Carol ina 1imited partnership, and 
that by authority duly given and as the act of the corporation as general 
partner, the foregoing instrument was signed in its name by its President 
sealed with its corporate seal and attested by him as its Assistant 
Secretary. Witness my hand and official stamp or seal, this ,;J I day of 

FfJf!)J'1P,oA f , 19 r( . 

NOTARY PUBLIC 

My cOlTlTlission expires: I/-}J - if/) 

NORTH CAROLINA - ORANGE COUNTY 

fhe foregoing certificate(s) of 
Bi 11 i e L. Smith, 

A Notary (II!IJI:~JlJli~x)(Public of the designated Governmental units js«(are) certified to be correct . Filed for registra

tion this the 21 st day of February 

in Record Book 558 Page __4_82____ 

Return : 

19 86 ,at 1 :45 o'clock, PM 

http:SE'AL-~TAr.fp
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EXHIBIT A 
TO DECLARATION OF CONDOMINIUM 

SUBMITTED PROPERTY 

All that certain tract or parcel of land located in Chapel Hill 
Township, Orange County, North Carolina, more particularly described as 
follows: 

BEGINNING at an existing iron pipe located in the eastern margin of the 
100 foot wide right-of-way of Airport Road, which point is the same as the 
southwestern corner (control corner) of the property shown on plat recorded 
in Plat Book 39, Page 184, Orange County Registry, running thence from such 
point of BEGINNING, South 86° 09 1 58" East 195.80 feet to a point; running 
thence North 04° 20 1 05" West 136.41 feet to a point; running thence South 
88° 48 1 44" West 46.00 feet to a point; running thence North 73° 111 17" 
West 24.50 feet to a point; running thence North 16° 48 1 44" East 4.00 feet 
to a point; running thence North 72° 49 1 46" West 31.36 feet to a point; 
running thence South 22° 23 1 09" West 4.00 feet to a point; running thence 
North 67° 36 1 11" West 38.85 feet to a point in the eastern margin of the 
right-of-way of Airport Road; running thence with and along such right-of
way along the arc of a curve to the left (counterclockwise direction) with 
a radius of 2792.72 feet, an arc distance of 161.03 feet to an existing 
iron pipe, the point and place of BEGINNING, and being all of Phase 1, Mill 
Creek, containing 0.545 acres, all as shown in Plat Book ~, Page /7~ , 
Orange County Registry. 
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TO DECLARATION OF CONDOMINIUM 

ADDITIONAL-PROPERTY 


All that certain tract or parcel of land located in Chapel Hill 
Township, Orange County, North Carolina, more particularly described as 
fo llows: 

BEGINNING at a point located South 86° 09' 58" East 195.80 feet from 
the southwestern corner (control corner) of the property shown on plat 
recorded in Plat Book 39, Page 184, Orange County Registry, running thence 
from such point of BEGINNING, South 86° 09' 58" East 189.69 feet to a 
point; running thence North 12° 00' 00" East 41.11 feet to a point; running 
thence South 89° 31' 02" East 319.23 feet to a point; running thence North 
28° 51' 24" East 339.73 feet to a point; running thence North 12° 54' 36" 

39 11West 281.70 feet to a point; running thence North 10° 14' East 75.60 
50 11feet to a point; running thence North 55° 51' West 10.75 feet to a 

point; running thence South 42° 51 1 34 11 West 164.00 feet to a point;
58 11running thence North 88° 39' West 199.72 feet to a point; running 

thence North 67° 59 1 1711 West 251.77 feet to a point in the eastern margin 
of the 100 foot wide right-of-way of Airport Road; running thence with and 
along such right-of-way, South 27° 211 2411 West 156.41 feet to a point; 
running thence along the arc of a curve to the left (counterclockwise 
direction) with a radius of 2792.72 feet, an arc distance of 382.78 feet to 
a point; running thence South 67° 36 1 11" East 38.85 feet to a point; 
running thence North 22° 23' 09" East 4.00 feet to a point; running thence 

46 11South 72° 49' East 31.36 feet to a point; running thence South 16° 48' 
4411 West 4.00 feet to a point; running thence South 73° 11' 17" East 24.50 
feet to a point; running thence North 88° 48' 4411 East 46.00 feet to a 
point; running thence South 04° 20 1 05 11 East 136.41 feet to a point, the 
point and place of BEGINNING. 

EASEMENT 

All that certain "Private 50 foot Easementll as shown in Plat Book 39, 
Page 184, Orange County Registry, and being the same Easement set forth in 
Book 483, Page 32, Orange County Registry. 
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EXHIBIT C 

TO 

DECLARATION OF CONDOMINIUM 


SCHEDULE OF UNIT INFORMATION 


This exhibit sets forth for each Condominium Unit its Identifying 
Number, Size, and undivided interest in the Common Areas and Facilities, 
weight of the Vote in the Association, and share of liability for Common 
Expenses. 

Unit 
Identifying 

Number Size 
Unit 
Type 

Percentage of Common Areas 
and Facilities, Vote 
and Common Expenses 

A-I 1071 sq. ft. II reversed with 
bay window 9.965 

A-2 1055 II reversed 9.759 
A-3 1055 II 9.700 
A-4 1055 I I reversed 9.759 
A-5 
A-6 

1071 
1071 

II with bay wi ndow 
I reversed with 

9.935 

A-7 1055 I 
bay window 
reversed 

10.317 
10.112 

A-8 1055 I 10.053 
A-9 1055 I reversed 10.112 
A-10 1071 I with bay window 10.288 

100.00% 

For information, Units A-I through A-10 are located in Building A. 
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DECLARATION OF Cor~Dot~INIut~ 

This instrument prepared by and return ~ 
to: William W. Bunch, III, Faison, 
Brown, Fletcher, Shearon &Brough, 
P.O. Box 1210, 
Chapel Hill, North Carolina 27514 

ARTICLES OF INCORPORATION 

OF 

MILL CREEK CONDOMINIUM ASSOCIATION, INC. 

The undersigned, being of the age of eighteen years or more, does 

hereby make and acknowledge these Articles of Incorporation for the purpose 

of forming a nonprofit corporation under and by virtue of the laws of the 

State of" North Carolina. 

ARTICLE I 

NAME 

The name of the corporation is MILL CREEK CONDOMINIUM ASSOCIATION, 

INC., hereafter called the "Association". 

ARTICLE II 

DURATION 

The Association's period · of duration shall be concurrent with the 

period during which that certain Declaration of Condominium for Mill Creek, 

A Condominium, which shall be recorded in the Orange County Registry, 

(hereinafter referred to as the "Declaration") shall affect or restrict the 

use of the Submitted Property described therein or until the Association 

shall be sooner terminated pursuant to these Articles. The Submi tted 

Property is described in Exhibit A attached hereto and incorporated herein 

by this reference. All definitions set forth in Article 1 of the 

Declaration shall have the same meanings as set forth therein in these 

Articles of Incorporation. 
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ARTICLE I I I 

REGISTERED OFFICE AND AGENT 

The address of the initial registered office of the Association is 

Suite 100, One West Franklin Building, 105 North Columbia Street, Chapel 

Hill, Orange County, North Carol ina 27514. The name of the initial 

registered agent at that address is Charles Gordon Brown. 

ARTICLE I V 

PURPOSE AND POWERS OF THE ASSOCIATION 

This Association does not contemplate pecuniary gain or profit to the 

members thereof, and the specific purposes for which it is formed are to 

provide for maintenance, management, preservation and architectural control 

of the Submitted Property, as it may exist from time to time, which is sub

ject to the Declaration and to promote the health, safety and welfare of 

the Owners within the Submitted Property, as it may exist from time to 

time, and to: 

(a) exercise all of the powers and privileges and to perform all of 

the duties and obligations of the Association as set forth in that certain 

Declaration and as the same may be amended from time to time as therein 

provided: 

(b) fix, levy, collect and enforce payment by any lawful means, all 

charges or assessments pursuant to the terms of the Declaration; to pay all 
\ . 

expenses in connection therewith and all office and other expenses incident 

to the conduct of the business of the Association, including all licenses, 

taxes or governmental charges levied or imposed against the property of the 

Association. 
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(c) acquire (by gift, purchase or otherwise), own, hold, improve, 

build upon, operate, maintain, convey sell, lease, transfer, dedicate for 

public use or otherwise dispose of real or personal property in connection 

with the affairs of the Association; 

(d) borrow money, and, with the assent of two-thirds (2/3rds) of the 

Owners and Mortgagees, mortgage, pledge, deed in trust, or hypothecate any 

or all of its real or personal property as security for money borrowed or 

debts incurred; 

(e) dedicate, sell or transfer all or any part of the Common Areas and 

Facilities to any public agency, authority, or utility for such purposes 

and subject to such conditions as may be agreed to by the Owners, but no 

such dedication or transfer shall be effective unless an instrument has 

been signed by two-thirds (2/3rds) of the Owners and First Mortgagees, 

agreeing to such dedication, sale or transfer (neither the granting of 

easements for public utilities or for other public purposes consistent with 

the intended use of the Common Areas and Facilities by the Condominium nor 

the transfer, sale or encumbrance of an undivided interest in the Common 

Areas and Facilities, as an appurtenance to a Unit, shall be deemed a dedi

cation, sale or transfer within the meaning of this subparagraph); 

(f) participate in mergers and consolidations with other nonprofit 

corporations organized for the same purposes, provided that any such 

merger or consolidation shall be effected as provided in the Declaration; 

(g) have and to exercise any and all powers, rights and privileges 

which a corporation organized under the North Carolina Nonprofit 

Corporation Act N.C.G.S. §55A-l, et. seq., by law may now or hereafter have 
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or exercise. 

The powers of the Association shall be subject to and shall be exer

cised in accordance with the provisions of the Declaration. 

ARTICLE V 

NONPROFIT ASSOCIATION 

No part of the net earnings of the Association shall inure to the bene

fit of any Officer, Director or member of the Association. All funds and 

property acquired by the Association and the proceeds therefrom shall 

be held only for the benefit of the members of the Association in accor

dance with the provisions of the Declaration. 

ARTICLE VI 

MEMBERSHIP 

Every person or entity who is a record Owner of a fee or undivided fee 

interest in any Condominium Unit shall be a member of the Association and 

no other persons shall be entitled to membership in the Association. The 

foregoing is not intended to include persons or entities who hold an 

interest in any Condominium Unit merely as security for the performance of 

an obligation. Membership shall be appurtenant to and may not be separated 

from ownership of any Condominium Unit which is subject to Assessment by 

the Association. 

ARTICLE VI I 

BOARD OF DIRECTORS 

During the Declarant Control Period the affairs of this Association 

shall be managed by a Board of three (3') Directors, who need not be Unit 

Owners. After the expiration of the Declarant Control Period, the Board 
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shall consist of five (5) Directors who must each be a Unit Owner. The 

number of directors may be changed by amendment of the Byl aws of the 

Association. The names and addresses of the persons who are to act in the 

capacity of the initial directors until the selection of their successors 

at the first meeting of the Association are: 

DIRECTOR ADDRESS 

A. Stevenson Mitchener C-2, 211 Church Street 
Chapel Hill, North Carolina 27514 

William W. Bunch, III Suite 100, One West Franklin Buildin
105 North Columbia Street 
Chapel Hill, North Carolina 27514 

g 

John W. Morgan 2008 Lincoln Street 
Columbia, South Carolina 29202 

ARTICLE VI II 

DISSOLUTION 

The Association may be dissolved with the assent given in writing and 

signed by not less than two-thirds (2/3rds) of the Owners and First 

Mortgagees. Upon dissolution of the Association, other than incident to a 

merger or consolidation, the assets of the Association shall be dedicated 

to an appropri ate publ ic agency to be used for purposes simil ar to those 

for which this Association was created. In the event that such dedication 

is refused acceptance, such assets shall be granted, conveyed and assigned 

to any nonprofit corporation, association, trust or other organization to 

be devoted to such similar purposes. 
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ARTICLE I X 

AMENDMENTS 

Amendment of these Articles of Incorporation shall require the affir

mative Vote of the Owners having at least seventy-five percent (75%) of the 

total Vote of the Assoc;at;on. 

ARTICLE X 

INCORPORATOR 

The name and address of the incorporator of the Association is: 

William W. Bunch, III, Suite 100, One West Franklin Building, 105 North 

Columbia Street, Chapel Hill, Orange County, North Car6lina 27514. 

IN WITNESS WHEREOF, I have set my hand and seal this the __ day of 

1985.-------------------, 

.,..,....,...,:-;-:-_...,...,......-=-_,---=-=--=--___( SEAL)
William W. Bunch, III 

STATE OF NORTH CAROLINA 
COUNTY OF _____ 

THIS IS TO CERTIFY that on the day of , 1985, 
before me, a Notary Public, personally appeared William W. Bunch, III, who 
I know to be the person named in and who executed the foregoing Articles of 
Incorporation of Mill Creek Condominium Association, Inc., a corporation 
not for profit, and I have first made known to him the contents thereof, he 
did acknowledge that he signed and delivered the same as his voluntary act 
and deed for the uses and purposes therein expressed. 

IN WITNESS WHEREOF, I have hereunto set my hand and notarial seal this 
the day of , 1985. 

NOTARY PUBLIC 

My commission expires:_______ 
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EXHIBIT A 

All that certain tract or parcel of land located in Chapel Hill 
Township, Orange County, North Carolina, more particularly described as 
follows: 

BEGINNING at an existing iron pipe located in the eastern margin of the 
100 foot wide right-of-way of Airport Road, which point is the same as the 
southwestern corner (control corner) of the property shown on plat recorded 
in Plat Book 39, Page 184, Orange County Registry, running thence from such 
point of BEGINNING, South 86° 09 1 58" East 195.80 feet to a point; running 
thence North 04° 20 1 05" West 136.41 feet to a point; running thence South 
88° 48 1 44" West 46.00 feet to a point; running thence North 73° 111 17" 
West 24.50 feet to a point; running thence North 16° 48 1 44" East 4.00 feet 
to a point; running thence North 72° 49 1 46" West 31.36 feet to a point; 
running thence South 22° 23 1 09" West 4.00 feet to a point; running thence 
North 67° 36 1 11" West 38.85 feet to a point in the eastern margin of the 
right-of-way of Airport Road; running thence with and along such right-of
way along the arc of a curve to the left (counterclockwise direction) with 
a radius of 2792.72 feet, an arc distance of 161.03 feet to an existing
iron pipe, the point and place of BEGINNING, and being all of Phase 1, Mill 
Creek, containing 0.545 acres, all as shown in Plat Book , Page __ 
Orange County Registry. -


